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tion which prohibits the newspaper discussion 
of cases before the courts for solution, it would 


| Seem that there can be no impropriety in stat- 
| ing the contentions of the opposing sides. 


contains items of news alee: courts, ito aa lawyers’ | The main question seems to be 66 whether that 


queries or comments, criticisms on various law questions, addresses | 
on legal topics, or discussions on questions of timely interest, are | 
olicited from members of the bar and those interested in legal | 
proc e ceedings. 





[ All ‘communications intended for the Editor should be edtoenel 
simply to the Editor of THe ALBANY Law JouRNAL. All letters | 
relating to advertisements, subscriptions or other business matters 
should be addressed to THe ALBaNy Law JouRNAL ComPany.] | 


Subscription price, T hree Dollars per annum, in advance. Single 
number, Twenty-five Cents. | 





ALBANY, N. Y. » JANUARY, 1901. 


Current Zopics. 


But life shall on and upward go: 
Th’ eternal step of Progress beats 
To that great anthem, calm and slow, 
Which God repeats. 
God works in all things; all obey 
His first propulsion from the night: 
Wake thou and watch! —the world is gray 
With morning light! 


| 


— Whittier. 


The ALBANy LAw JOURNAL makes its bow | 
to the new century in a somewhat new guise. 
It will come to the office and study less fre- 
quently than heretofore, but in larger and 
fuller proportions, better than before in the 
value, extent and variety of its contents, and 
we hope more than ever a welcome friend and 
helper to the busy lawyer, whose time is so 
fully occupied that he can find time only for 
the best, and for whom the best is none too! 
good. Performance is better than promise. 
The JouRNAL will speak for itself. 


The arguments before the Supreme Court of 
the United States in what are known as the 
Porto Rico and Philippine cases are now 
closed, and the weighty matter which involves 
the most important question of constitutional 
construction since it was settled that this na- 
tion is “an indissoluble union of indestructible 
States,” not.a federation of independent sov- 
ereignties to be dissolved at the will of its 
members, is now before that august body for 
final action. Without any intention to pre- 


judge the case and fully respecting that tradi- 
Vou. 63.—No. 1. 





vit 


| sovereign nation shall, in the language of the 
Declaration of Independence, take that ‘ sepa- 


rate and equal station among the powers of 


the earth to which the laws of nature and of 


_nature’s god entitle it,’ or whether in adopting 


a Constitution for its own government it put 
upon itself shackles which prevent the exer- 


| cise of some of the most important functions 


of national sovereignty.” 

The attorney-general, in presenting the case 
for the government, contended that the power 
to acquire territory and provide for its govern- 


|ment in any way that its condition may seem 


to require, is explicitly vested in congress by 
the Constitution itself, and is to be freely exer- 
cised. Like any other power, it may be 
abused, but congress embodies the legislative 
authority of the people of the nation and is 


|controlled in its composition and its conduct 


by them, and the people rely upon their own 
capacity and disposition to prevent their rep- 
resentatives from abusing the power intrusted 
to them. 

Counsel for the plaintiffs in these cases, on 
the other hand, took the ground that the na- 
tional government not only has _ limited 
powers, so far as it touches the jurisdiction re- 
served to the States which established that 
government, and insisted upon safeguards for 
themselves, but that the limitations and the 
safeguards extend of their own innate force 
and by virtue of their existence in the Con- 
tution to any territory that the nation may 
acquire in its sovereignty. 
We are not going to argue the great question. 
The time for that has now passed, as we shall 
soon have the decision of the highest court in 
the land. 


the exercise of 


Governor Odell seems to have landed a ver- 
itable bombshell in the camps of the chronic 
officeholders and officeseekers of both parties. 
Annual messages, especially when the maiden 
efforts of new and untried statesmen, are ordi- 
narily about as dry as a Kentucky colonel, but 
the newly-inaugurated chief executive of New 
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York seems to have broken all traditions in 
the matter of first communications, showing 
an astonishingly powerful grasp of the lever of 
government and a wholly unexpected capacity 
in one who had been known principally as a 
“practical politician.” The cry of retrench- 
ment and reform in gubernatorial messages is 
about as old as State government; all of Gov- 
ernor Odell’s predecessors made _ similar, 
though perhaps not so sweeping, recommen- 
dations, but, having “put themselves on 
record,” they seem to have lost interest in their 
own plans for lopping off the useless and in- 
cumbering branches of the governmental 
tree. With what amazing rapidity and luxuri- 
ance these have grown in recent years would 
startle the average taxpayer and citizen, could 
he have the facts.presented in succinct form. | 
If eternal vigilance is the price of liberty, so is 
it of economical and efficient government, for 
the officeholders seem to grow fatter and 
more insatiable with every addition to the pat- 
ronage trough. It has come to be the usual 
thing for governors, on entering upon their 
duties, to urge the use of the pruning-knife 
and then forget all about it. Whether this 
will be the result of Governor Odell’s admin- 
istration remains for the future to disclose. . 
He has made so many excellent recommen- 
dations in his first communication to the leg- 
islature that the reviewer is embarrassed to 
pick out any particular one for commendation. 
What he says about special attorneys seems to 
us peculiarly apt. That the attorney-general’s 
office should do the work now done by the 
special counsel for the different departments 
seems self-evident, otherwise one might well 
inquire: “Why not abolish the State’s legal 
department and have done with it?” What is 
the attorney-general’s office for, but to attend 
to the legal business of the State? Last year 
that office cost the taxpayers nearly a round 
$100,000, or to be exact, $93,384. There is 
no question that Governor Odell is quite 
within bounds when he says the abuses 
that have grown up under the attorney system 
are such as to call for correction. The obvi- 
ous remedy seems to be to prevent by law the | 
employment.of special counsel and compel the | 
attorney-general’s office to look after all the | 
legal business of the State; for this purpose 


_ognizes the need of more liberal legislation in 












that official might be empowered to appoint 
limited number of additional assistants an¢ 
still the public treasury would be a gainer b 
many thousands of dollars. The new govern 
ors announcement also that he should nog 
avail himself of the authority granted by th 
last legislature to appoint a law adviser at 
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ician. 
salary of $5,000, with an allowance of $4,co@Memers 
for clerk and stenographer hire, but woul@nd li 
call upon the attorney-general for such legalthe cc 
advice as he might be in need of, shows goo@eomp 
“harse sense.” The State’s legal adviser camiadvise 
designate one of his assistants to act in thiggjWhat 
capacity for the three or four months he mayfand c 
be needed, instead of paying $9,000 a year fommtician 
a gubernatorial legal bureau, year in and yeammstarte 
out. The governor also favors the consolig@bare t 
dation of numerous boards and bureaus andjperpe 
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would make the State Board of Charities, thé 
Prison Commission and the Board of Health 
single-headed. Another excellent suggestion 
for the saving of expense is that the official 
appraisers for the “transfer” or collateral in 
heritance tax be dispensed with, that the ap 
praisals be made by the comptroller and the 
county treasurers and that extravagant fees be 
cut off. The reason for this recommendation 
is better appreciated when it is known tha 
more than ten per cent of the tax last year, 
was swallowed up in administration purposes. 
On the subject of taxation a number of im- 
portant recommendations are made. He rec- 
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regard to incorporations which shall invite 
capital into the State instead of driving it 
away, and an adjustment of the taxation of 
corporations to their earning capacity. While 
accepting the principle of an extra tax upon 
special franchises, he is convinced that the 
present method of applying it is crude and 
should be more clearly defined. He is ap- 
parently not fully in favor of the plan of the 
Stranahan bill of last year for providing suff- 
cient revenue for the State without levying a 
direct tax for the purpose, though anxious, as 
every one is, to see that an accomplished fact. 
He commends the uniform tax of one per cent 
on the capital of banks and trust companies, 
but would include the surplus of savings and 
insurance institutions and relieve mortgages 
altogether. It must be said, in justice to the 
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ew governor, that he has, to all appearances, 
succeeded in impressing himself upon both the 
people and the politicians as a man who means 
exactly what he says, with the courage and 
Menergy to put his words into deeds. That is 
o easy thing, especially for a “ practical poli- 
ician.” The counting of chickens before they 
emerge from the shell is notoriously unsafe 
and liable to lead to bitter regrets. Similarly, 
he counting of governmental reforms as ac- 
omplished facts just because a governor has 
advised them, would be the height of folly. 
Vhat seems to have stirred the popular pulse 
and curiosity is the fact that a “ practical poli- 
ician” like Governor Odell should have 
started right in with rolled-up sleeves to lay 
bare the many abuses of power that have been 
perpetrated by his own party and the opposi- 
ion for partisan ends. To quote the New 
‘ork Times, “the vicious and contaminating 


Republican practice of creating needless offi- | 


es and authorizing the payment of large sums 
n fees to persons hired to do the work for do- 
ng which other persons draw liberal salaries, 
s the parent of the vices against which his cru- 
msade is directed. In that way the machine 

akes the treasury pay the living expenses of 
its workers and heelers. It is that that stirs 
he public indignation, even more than the evi- 
dent waste of money.” The proof of the pud- 
ding is in the eating of it. The proof of the 
@value of a legislative session is in the wise acts 
passed and signed by the executive. The 
public is expectantly waiting. 


The very interesting announcement is made 
hat at the coming annual meeting of the New 
ork State Bar Association in this city this 
month, one of the most brilliant representa- 
ives of foreign nations in this country, “his 
excellency Wu Ting-fang, LL. D., minister 
plenipotentiary and envoy extraordinary from 
he emperor of China to the United States, 
Spain and Peru,” will be its guest and will ad- 
tress the members and their guests on the 
evening of the fifteenth inst., in the assembly 
hamber of the capitdl. The distinguished 
isitor’s topic will be “ Chinese Jurisprudence,” 
and as he is not only a man of letters, a learned 
awyer and an accomplished diplomat, but 
Bpeaks and writes the English language with 





fluency, the occasion cannot fail to be one of 
extraordinary interest and the production one 
of more than ordinary value. Wu Ting-fang 
is undoubtedly one of the most prominent men 
in the public eye to-day, by reason largely of 
the recent events in the ancient kingdom of 
which he is the representative, and his con- 
ceded ability in the art of diplomacy, as well as 
his deep learning in the domain of law. He 
is an English barrister, of Lincoln’s Inn, Lon- 
don. Arriving in Albany on the fifteenth in- 
stant, clad in his full robes of office and at- 
tended by his retinue of servants, he will be 
entertained by members of the association, 
and on the evening of the fifteenth, previous 
to the address, he will be the guest of the Hon. 
Simon W. Rosendale at an informal dinner. 
After the address the distinguished visitor will 
be given a reception at the Fort Orange Club; 
on the evening of the sixteenth he will be pres- 
ent at the association’s annual banquet and 
will respond to a toast. Thus the annual 
meeting for 1901, both by reason of Mr. Wu 
Ting-fang’s presence and of the many import- 
ant topics to be discussed at the formal ses- 
sions promises to exceed in interest any for- 
mer annual gathering. 


The notorious Cudahy affair at Omaha, 
Neb., and other similar but less spectacular 
crimes, perpetrated by weak imitators who 
sought to reap a harvest of ill-gotten 
wealth, has directed public attention to 
the fact that in few of the States are there in 
force laws which provide adequate punishment 
for this class of crimes. It would be difficult 
to name a species of criminality more despic- 
able, deliberate and inherently wicked than 
kidnapping, for no torture can be more ex- 
quisite than that endured by fond parents 
whose child has been deliberately stolen and 
held for ransom. The villains who could 
plan and carry out such a bold crime must be 
capable of any depths of iniquity. Since the 
Cudahy case and the publicity given thereto, 
the fact that existing penalties in many of the 
States are wholly inadequate has been empha- 
sized, and public sentiment has been stirred to 
the point of demanding legislation that will 
provide a more fitting punishment for those 
who may hereafter be convicted of the crime 
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of kidnapping. At the same time there is 
danger of permitting the pendulum to swing 
too far, for we observe that in several of the 
States there is a sentiment in favor of making 
death the punishment for the crime. In North 
Dakota, for example, a leading member of the 
legislature is quoted as saying: “ The statutes 
of North Dakota provide only a penitentiary 
sentence ranging from one to ten years, as a 
punishment for kidnapping, at the discretion 
of the trial judge. I favor the death penalty 
for the offense. There is no punishment too 
severe for such crimes.” In Iowa and Wyom- 
ing also there appears to be a similar senti- 
ment. From this notion we beg to record our 
strong dissent. Attempts to provide too se- 
vere a penalty are likely, in our opinion, to re- 
sult on no legislation at all. If the death pen- 
alty is to be retained, and we believe it should 
be, it ought to be reserved for those malefac- 
tors who have been convicted of murder in the 
first degree. Life imprisonment would fit the 
case exactly. 


As a result of the Brush will contest in the 
city of New York, something definite in the 
way of evidence as to how the Christian Scien- 
tists cover up their failures has been obtained. 
It appears they have usually at hand some 
broken-down regular physician who is will- 
ing to sign any death certificate that is pre- 
sented to him by a “healer” who has at- 
tempted to cure somebody afflicted with a real 
malady, and has failed. Thus, while the letter 
of the law is observed, its spirit and intention 
is shamelessly violated, to the infinite danger 
of the public. The apathy with which the 
doings of this dangerous cult is regarded is 
one of the strangest things in the closing days 
of the century, and if the public is so blind 
and credulous that it will not protect itself 
from this sort of imposition, then the law 
should step in and render the continuance of 
these wretched practices in the name of re- 
ligion, impossible. We heartily indorse the 
following from the New York Times of recent 
date: 


“The trick is simple, but it is also abominable, 


and now that its practice has been put beyond | 


doubt or question, steps should instantly be taken 
to make it of no utility. If the legislature will not 





move of its own accord in the matter, the several 
medical societies, in concert for their own and the 
general protection, can easily force it to action, 
The fact that the ‘ Christian Science’ leaders habit- 
ually commit this obvious fraud shows exactly how 
much of sincerity there is in their sickening pro- 
fessions of superior piety and _ virtue. Some 
patients they kill, others they allow to die need- 
lessly, but so long as they get their extortionate 
fees and keep out of jail, they are perfectly content, 
All means to those ends are good to them, and the 
mere filing of a deceptive death certificate is a trifl 
too slight to get a moment’s consideration.” 


The statistics of executions and lynching 
which the Chicago Tribune has kept for the 
past sixteen years, make interesting reading t 
the penologist. It appears that, since 1885 
2,583 persons have been lynched in the United 
States, and that during the year just past the 
number was I15, an increase of eight over the 
record of the year 1899. Of these 115 mob 
murders, 107 gccurred in the South and eight 
in the North; of the victims, 107 were negroe 
The northern States in which the lynchings 


| occurred were Indiana, three colored men, 


Kansas, two white men, and Colorado, two 
colored men. In the South, Louisiana and 
Missouri head the list, each with a lynching 
record of twenty victims during the year 1900 
The legal executions during the year 190 
numbered 119, a decrease of twenty compare¢ 
with those of the year 1899. At the same time 
the number of crimes punishable with death o 
imprisonment for life have increased by ove 
2,000. Eighty of the legal executions were i 
the South and thirty-nine were in the North 
Of the total of 119 executed, sixty were white 
fifty-eight negroes, and one a Chinaman. Né 
woman was put to death under the law in th¢ 
United States in the year Igoo. 


a 


The past century has been one of mechanism 
indeed, the world seems to have gone patent ma 
In the United States alone there were 623,535 pat 


ents granted in the sixty-two years from 1837 t@ 


1898. During its existence the patent office hi 
received more than $40,000,000 in fees. On caf 
riages and wagons more than 20,000 patents hav 
been granted; on stoves and furnaces, 18,000; 0 


lamps, gas fittings, harvesters, boots and shoes ang, 


receptacles for storing, 10,000 each. The total ¢ 
patents for the civilized world is easily twice tha 
of the United States. 
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JOHN MARSHALL. 


their happiness. They have been taught by experi- 


| ence that this Union cannot exist without a govern- 


By JoHNnN FREEMAN BAKER. 
“The science of jurisprudence will forever acknowledge him 


as one of its greatest bencfactors.” 

T IS a custom of date immemorial to celebrate 
| the deeds and lives of great men. The mind | 
loves to do homage to character and virtue. This 
is a desire altogether natural and beneficent. 
uplifts the soul and inspires ambition. 
way to grandeur and a nobler life. 

Of the eight chief justices of the Supreme Court | 
of the United States, from 1790, when the court was | 


— Story. 


It | 
It points the | 


organized, the name of John Marshall has always | 
been most highly honored. In the formative period | 
of the republic he decided many important ques- | 
tions arising under the federal and State Constitu 
tions, and in doing this had to cleave his way, so to | 
speak, through a pathless forest, with no guide but 
his instructive resolution, his 
sagacity. 

So clearly did he expound the meaning of the | 
Constitution and such sound reasons did he give for 
his judgments, that he inspired the confidence of ' 
the people. They believed in him, in his honesty 
of purpose and in his desire to conserve the per- 
petuity of the Union. His opinions on const:tu- 
tional questions were clear, concise and positive. 
His own intense earnestness wrought conviction in 
others. 


genius and_ his 


“ Conscience made him firm, 
That boon companion, who her strong breast- 
plate 
Buckles on him, that fears no guilt within, 
And bids him on, and fear not.” 


His calm, logical reasoning, his analytical dis- 
crimination and his quickness of perception, gave 
him a commanding advantage and influence over 
many other jurists. 

Endowed in a pre-eminent degree with a judicial 
temperament, he did much to elevate the character 
of American jurisprudence. 

He believed that the favorite maxims of democracy 
were a strict observance of justice and public faith, 
nd a steady adherence to virtue. These, he con- 
ended, on several occasions, were the principles of 
good government. From time to time, he safe- 
guarded the republic, and judicially piloted the Con- 
titution over many a troublesome breaker, wisely 
avoiding the Charybdis, on the one hand, and the 
cylla on the other, upon which some of the ancient 
republic had foundered. 

Chief Justice Marshall clearly realized that to meet 
he requirements of an advancing civilization, the 

Onstitution ought to receive a liberal and pro- 
gressive interpretation. In Cohens v. Virginia (6 
Vheaton, 380) he said: “The American States, as 
vell as the American people, have believed a close 
rnd firm union to be essential to their liberty and to 


| ment for the whole, and they have been taught by 


the same experience that this government would 
be a mere shadow, that must disappoint all their 


| hopes, unless invested with large portions of that 


sovereignty which belongs to independent States. 
Under the influence of this opinion, and thus in- 
structed by experience, the American people, in the 


| conventions of their respective States, adopted the 


present Constitution.” 
After the Constitution was adopted, it was thought 


| by many that too much power was intrusted to the 


judiciary, and publicists of other countries were 


| prone to characterize it as one of the weak features 


of the government. But, under the chief justice- 
ship of John Marshall, who adorned the bench from 
1801, for more than thirty-four years, all such fears 


| were dispelled, for the court entered upon and con- 


tinued in the performance of their duties with a 
spirit of lofty patriotism and a due appreciation of 


| the responsibilities involved. 


The Supreme Court stands at the head of the 


| entire federal judicial department, and cannot, with- 
| out violation of law, be trenched upon by either of 


the other departments. It is, on every question 
which concerns the interpretation of the Constitu- 
tion, a supreme and final court of appeal from the 
decision of every tribunal throughout the Union. 

While, under the confederation, there was no na- 
tional court, and the decisions of the courts of the 
States were not in harmony, the Constitution was 
designed to remedy the evil of local adjudications in 
respect of matters in which the States, in their 
national attitude, were concerned. 

The appointment of John Marshall as chief justice 
at the particular time he was appointed, was most 
fortunate for the whole country, for, besides being 
a soldier, an advocate and a jurist, he was a diplo- 
mat and a statesman. He exemplified his diplomatic 
power and statesmanship in an important mission to 
France. The French government having issued 
orders directing the seizure of British property and 
persons on board American vessels, thereby vio- 
lating a former treaty, and having refused to receive 
General Charles C. Pinckney as minister, or to grant 
him the usual card of hospitality, President Adams 
appointed Marshall as one of three envoys extraor- 
dinary to that country. The object of the embassy 
was to “dissipate umbrages, to remove prejudices, 
to rectify errors and to adjust all differences.” The 
record shows that Marshall, on that occasion, exhib- 
ited a wise diplomacy. 

When John Marshall was appointed chief justice 
of the Supreme Court, Justices Cushing, Paterson, 
Chase, Washington and Moore were his associates. 
His personal appearance at that time is described 
by Justice Story as a tall, slender figure, not graceful 
or imposing, but erect and steady. His hair black, 
his eyes small and twinkling, his forehead rather 
low, his features in general harmonious. “ His 
manners are plain, yet dignified, and an unaffected 
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modesty diffuses itself through all his actions. His 
dress is very simple yet neat; his language chaste, 
but: hardly elegant; it does not flow rapidly, but it 
seldom wants precision. I love his laugh,— it is too 
hearty for an intriguer, and his good temper and 
unwearied patience are equally agreeable on the 
bench and in the study.” 

Down to the time when Marshall was appointed 
chief justice, only six cases had been decided which 
involved constitutional law. One of these, however, 
Chisholm v. The State of Georgia (3 Dallas, 419 
{1703]), was of great importance, and induced the 
adoption of the Eleventh Amendment to the Con- 
stitution.* 

The first case involving constitutional law which 
came before Chief Justice Marshall, was Marbury v. 
Madison (1 Cranch, 49, 137 [1802]). The point de- 
cided was that an act, after having passed both 
houses of congress and signed by the president, was 
subject to the decision of the Supreme Court, and 
that the court had the right to say whether the act 
should be enforced or not. 

If Marshall had hesitated or flinched, says a com- 
mentator on this case, if he had parleyed with duty 
or compromised with consequences, our experiment 
of a constitutional government would have been a 
failure so great as to have carried destruction with 
it to all such experiments for generations to come. 
He decided in several cases, in Fletcher v. Peck 
(6 Cranch, 87 [1810]) and others, that laws which 
were enacted by a State and were repugnant to the 
Constitution, were null and void. In one case he 
said: “If the legislatures of the several States may 
at will annul the judgments of the courts of the 
United States and destroy the rights acquired under 
those judgments, the Constitution itself becomes a 
solemn mockery, and the nation is deprived of the 
means of enforcing its laws by the instrumentality of 
its own tribunals. Before these decisions much un- 
certainty existed and there was considerable vari- 
ance of opinion among jurists and statesmen on the 
question. 

In the American Insurance Company v. Canter 
(1 Peters, 542) he said: “ The Constitution confers 
absolutely on the government of the Union, the 
powers of making war and of making treaties, con- 
sequently, that government possesses the power of 
acquiring territory, either by conquest or by treaty.” 

“The usage of the world is, if a nation be not en- 
tirely subdued, to consider the holding of conquered 
territory as a mere military occupation, until its fate 
shall be determined at the treaty of peace. If it be 


ceded by the treaty, the acquisition is confirmed and | 


the ceded territory becomes a part of the nation to 
which it is annexed; either on the terms stipulated 
in the treaty of cession or on such as its new master 
shall impose.” 


*The said amendment is as follows: ‘* The judicial power of 


the United States shall not be construed to extend to any suit. | 


in law or equity, commenced er prosecuted against one of the 
United States by citizens of another State, or by citizens or 
subjects of any foreign State.” 


The Constitution, article IV, section 3, provides 
that “ New States may be admitted by the congress 
into the Union.” “The congress shall have power 
to dispose of and make needful rules and regula- 
tions respecting the territory or other property be- 
longing to the United States.” 

While the Supreme Court has, from time to time, 
applied to existing conditions the scope and meaning 
of the Constitution and the rights of the States, its 
conduct has been marked by a uniform independ- 
ence of the legislative and executive branches of the 
government. The functions of the court are to de- 
clare what the law is, not to make it; or, as was said 
in Osborne v. Bank of United States (9 Wheaton, 
738): “The judicial department has no will in any 
case. Judicial power, as contradistinguished from 
the power of the laws, has no existence. Courts are 
the mere instruments of the law, and can will 
nothing.” 

The original jurisdiction of the Supreme Court is 
limited to the cases described in the Constitution; 
and it has been decided that congress has no power 
to enlarge it. But in all cases in which original juris- 
diction is given by the Constitution, the court may 
exercise it without any act of congress to confer 
jurisdiction, or regulate its process. 

To the judiciary is due the maintenance of justice, 
the existence of internal free trade, and the general 
respect for the rights of property; for, under the 
decisions, the Supreme Court is prepared to uphold, 
as consistent with the Constitution, any laws which 
prohibit modes of using private property which to 
the court seems inconsistent with public interest. 

In the main, it may be confidently said that the 
course and conduct of the court has been beyond 
reasonable criticism. In a degree, too, it may be 
said of the chief justices as was observed by Web- 
ster of John Jay, that, “ when the ermine fell upon 
his shoulders it touched a being as spotless as itself.” 

Besides hearing and deciding many questions aris- 
ing under the Constitution, and volumes of other 
cases, Chief Justice Marshall presided over the court 
at Richmond in 1807, in the memorable and country- 
stirring trial of Aaron Burr. The indictment, it will 
be remembered, charged Burr with the crime of high 
treason in levying war against the United States, 
and for a misdemeanor in preparing a military ex- 
pedition against Mexico, then a territory of the 
king of Spain, with whom the United States was at 
peace. 

The prosecution sought to prove the two counts if 
the indictment and argued that the overt act of levy- 
ing war was treason. 


The defense, having shown that Burr was not ag 


the home of Blennerhassett and not within the juris 
diction of Virginia when the act of levying wa 
charged to have been committed, Chief Justice Mar 
shall held that all evidence to prove Burr guilty 0 
treason was irrelevant and could not be introduced 
He would not be swayed by the clamor of a prejt 
diced public. He discharged his duty with calmnesf 
and courage. Of his own temper and aim in th 


con 
not 

not 

desi 
tion 
sub 
bitt 
drat 
the 

but 

wh 
tem 
can 

H 
laid 
ner! 
inq 
pris 


lf t 


and 





THE ALBANY 


LAW JOURNAL. 9 





conduct of the trial, he said: ‘* That this court dares 
not usurp power is most true. That this court does 
not shrink from its duty is not less true. No man is 
desirous of placing himself in a disagreeable situa- 
No man is desirous of becoming the peculiar 
calumny. No might he let the 
bitter cup pass from him without reproach, would 
drain it to the bottom. 


tion. 
subject of man, 
But if he has no choice in 
the case, if there is no alternative presented to him 
but a dereliction of duty, or the opprobrium of those 
who are denominated the world, he merits the con- 
tempt as well as the indignation of his country, who 
can hesitate which to embrace.” 

He expounded the law thus: “ The whole treason 
laid in the indictment is the levying of war on Blen- 
nerhassett’s Island; the whole question to which the 
inquiry of the court is now directed is, whether the 
prisoner was legally present at that fact. * * 
If the assemblage on Blennerhassett’s Island was 
an assemblage in force, was a military assemblage, 
in a condition to make war and having a treason- 
able object, it was in fact a levying of war and con- 
sequently treason. But as the accused was not pres- 
ent and performing a part as charged, evidence of 
his acts elsewhere was irrelevant. In other words, 
the indictment charged him with actually levying 
war on Blennerhassett’s Island, and, therefore, could 
not be supported by evidence which showed that he 
was actually absent from the scene of action.”’ This 
Burr was acquitted. 
Thus ended a State trial, the most famous which took 
place in the United States, prior to the impeachment 
of President Johnson, 

There was a prevailing sentiment in the country 
at the time that Burr planned nothing less than trea- 
son and deserved the punishment due to a traitor, 
the argument of counsel, the 
opinion of the chief justice and the verdict of the 
jury. 


was the gist of the opinion. 


notwithstanding 


In the nature of things it was impossible for any 
. 


judge, sitting in such a case, when public feeling ran 
so high, to escape criticism; but the discriminating 
judgment of history has given him credit for abso- 
lute impartiality in the trial, and for a courageous 
and honest administration of justice. 

It is interesting to remember that in the Supreme 
Court Reports, from the 1st of Cranch to the oth of 
Peters, both inclusive, covering the period of Mar- 
shall’s chief justiceship, 1,215 cases are reported. 
That in 1,106 of these cases opinions were written, 
and that 519 of these were written by Chief Justice 
Marshall. During his term of service sixty-two de- 
cisions were rendered on constitutional questions, 
thirty-six of which were written by himself. 

Chief Justice Marshall sat on the Supreme bench 
for the last time at the January term, 1835. His six 
associates then were Justices Story, Duval, Thomp- 
son, McLean; Baldwin and Wayne. 

It is not strange (says a writer) that in view of 
Marshall’s acknowledged intellectual supremacy, the 
exalted reputation which he had acquired in varied 
and highly-important public service at home and 


abroad, and his singularly winning personal traits, 
that the history of his labors during that period 
should be in so great part the history of the Supreme 
Court itself. 

In the midst of all of his arduous duties as chief 
justice, Marshall wrote an elaborate “ Life of Wash- 
ington.” While the work is an accurate record of 
events and of the career and public services of 
Washington, declared that it 
Although the work 
did not satisfy Judge Washington, at whose urgent 
solicitation the “life’’ was written, nor the bio- 
graphical critics of that day, it will stand as a faith- 
ful and valuable portrayal of Washington's life and 
public services. 

In a 
work 


critics have 
showed many marks of haste. 


some 


Marshall 


written 


revised edition, realized that the 
composed under 
circumstances which might afford some apology for 
its being finished with less care than its importance 
demanded. 

Judge Story said of the work that it could scarcely 
be doubted that his “ Life of Washington” would 
be invaluable for the truth of its facts and the accu- 
racy and completeness of its narrative, and such has 
been and will continue to be its reputation. 

After the able, accurate and comprehensive work 
by Chief Justice Marshall, said Jared Sparks, it 
would be presumptuous to attempt a historical biog- 
raphy of Washington. 

In his official intercourse, Marshall exhibited the 
most accessible and unostentatious manners, neither 
affected by dignity of place, nor rendered overbear- 
ing by the exercise of power, a moralist, whose pure 
and incorruptible mind was a constant terror to 
dishonesty and fraud. 


as originally was 


As a jurist he exalted the value of the Constitu- 
tion— found it “paper and made it power,” and 
demonstrated that it is not only worthy the wisdom 
and labors of its authors, but merits every sacrifice 
for its maintenance and preservation. It was always 
a source of honor and pride to John Adams that he 
appointed Marshall to the chief justiceship. In 1825 
the venerable ex-president told a friend that his “ gift 
of John Marshall to the people of the United States 
was the proudest act of his life.” 

Unfortunate indeed would it have been for the 
government if, instead of such a strong personality 
on the Supreme bench, there had been a man of 
feeble and vacillating temper, or one not entirely in 
accord with the principles which on all occasions 
he manifested, of giving to the Constitution a broad 
and comprehensive construction. 

These are some of the results of the 
judicial and constitutional 


masterful 
determinations of the 
great chief justice, and more and more, as time rolls 
on, will the American people realize and appreciate 
his wisdom and his judicial labors. 

The future historian who shall rehearse the char- 
acter and development of the federal Constitution 
will not fail to remember and record that Chief Jus- 
tice Marshall, more than any other jurist, conceived 
and expounded its true import and meaning. It is 
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scarcely an exaggeration to call him, as an eminent 
American jurist has done, a second maker of the 
Constitution. 

Some time after his death, by small popular sub- 
scriptions, money was raised to purchase a suitable 


monument to Marshall, the commission for which 


was given to the sculptor, W. W. Story, son of 
Justice Story. The monument stands upon a site 
near the west front of the capitol at Washington, 
and bears the inscription: 


Joun MARSHALL, 
Chief Justice of the United States. 
Erected by 
The Bar and the Congress of the United States. 
A. D. MpccCLxXxXIV. 


William Wirt, in the “ British Spy,” pays a high 
tribute to Marshall’s prescience and astonishing pen- 
etration. Webster was a great admirer of the chief 
justice, and on several occasions referred to his judi- 
cial wisdom and nobility of character. “I have 
never seen a man,” he said, “of whose intellect I 
had a higher opinion.” 

Senator Hoar, while pronouncing Justice Story 
the more learned judge, says that Chief Justice Mar- 
shall “ excelled him in intellectual vigor.”’ I revere 
his name, said Sumner, and I have read his judg- 
ments, which seem like “ pure reason,” with admira- 
tion and gratitude. 

Marshall’s fame is the heritage of the nation. 
His genius, his learning and his virtues have con- 
ferred an imperishable glory on his country, whose 
liberties he fought to secure, and whose institutions 
he labored to perpetuate. 

It may well be asked, in the language of the poet: 


How felt the land in every part 

The strong throb of a nation’s heart, 

As its great jurist gave with reverent awe, 
His pledge to Union, Liberty and Law. 


What Grattan said of Lord Chatham may well be 
said of Marshall: “ There was in this man something 
that could create, subvert or reform; an understand- 
ing, a spirit and an eloquence, to summon mankind 
to society, or to break the bonds of slavery asunder 
and to rule the wilderness of free minds with un- 
bounded authority.” 

Take him for all in all Marshall’s life was well 
rounded. His career must have been a supreme 
satisfaction to himself. 

And, most truly may it be said: 


His life was gentle, and the elements 
So mixed in him that nature might stand up 
And say to all the world: This was a man. 


May his teachings in jurisprudence and in con- 
stitutional law ever be perpetuated, and may the 
youth of the country be inspired and stimulated with 
a glory for his character and judicial learning, and 
be led to emulate his noble life. 

Joun FREEMAN BAKER. 

156 Broadway, New York, January, 1901. 





REFORMS IN JURY TRIALS. 


By Hon. Rospert Ear, Former Judge of the New 
York Court of Appeals. 


SHALL not now discuss the general merits of 

the jury system as it exists in this country. I 
will say, however, that from a long experience at 
the bar and upon the bench I am thoroughly con 
vinced that it is the best system that has yet been 
devised among civilized men for the determination 
of questions of fact in both civil and criminal cases 
I agree, in the main, with what the distinguished 
jurist, Jeremiah S. Black, so forcibly said, arguing 
in Ex Parte Milligan (4 Wallace, 65), as follows: 
“We do not assert that the jury trial is an infallible 
mode of ascertaining truth. Like everything 
human, it has its imperfections. We only say that 
it is the best protection for innocence, and the 
surest mode of punishing guilt that has yet been 
discovered. It has borne the test of a longer experi- 
ence, and borne it better than any other legal insti- 
tution that among men. England 
owes more of her freedom, her grandeur and her 
prosperity to that than to all other causes put 
together.” But it is not well to assume that, with 
the changing social conditions in our country, it 
may not, in some particulars, be reformed and some 
of its incidents improved. It is not a fetish to be 
worshipped, but an institution to be wisely used.” 

I believe the time has come when three reforms 
in the system can be wisely and safely adopted. 
First, the immoderate length of many jury trials 
make them very burdensome to the public, to jurors 
and to the litigant parties. Too much time is taken 
in getting a jury—sometimes several weeks, at 
enormous expense to the public, and inconvenience 
to the jurors and the court. The examination and 
cross-examination of jurors by astute counsel to 
test their qualifications to sit upon a tral are, many 
times, spun out to unreasonable lengths; and, as 
the years pass, new tests by hypothetical and other 
questions are invented, and yet, as a result, the 
jurors selected, many times, do not average as to 
fitness with the jurors of the whole panel from which 
they are selected. I believe it would be an improve- 
ment to confine the examination of the jurors, as to 
their qualification, exclusively the presiding 
judge. By a brief examination, judging from the 
appearance of the jurors, and putting such questions 
as, with his large experience, occur to him, and as 
may be suggested by counsel, he could, in a short 
time, obtain a jury for the trial of any case which 
would generally be, at least, as fair and competent 
as the jurors obtained by the present method. The 
object of the law is or, at least, ought to be to obtain 
not a jury favorable or unfavorable to one party or 
the other, but one that will be fair and do justice 
between the parties; and I believe this end can be 
best obtained by the method I here suggest; and 
to obtain such a jury should rarely take to exceed 
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one day. With the right of review, which the law 
now gives, and the extensive right of challenging 
jurors, the reform I suggest would be reasonably 
free from danger to the substantial rights of parties. 
The question is, whether upon the whole, it would 
not be an improvement, and I think it would. 
Judges are almost invariably fair and honest, and 
they are always in the discharge of their judicial 
functions confronted by a vigilant public press and 
an alert public opinion; and so there is little danger 
that they would seek to pack a jury in the interests 


of any party to defeat the ends of justice; and, be-' 


sides, there is possible the review of their action, 
which may always be had in the higher courts. 
Second. From the great length of many modern 
trials there is always danger that one or more jurors 
may become sick and disabled before the close of a 
trial, and thus the great burden of a new trial be 
cast upon the public and the party, and sometimes 
the ends of justice also defeated. What is the best 
practical remedy for such a case? It has been sug- 
gested that an additional juror should be selected 
and sworn and sit with the twelve to take the place 
of the one who should thus be disabled. This 
method seems to me to be very awkward and absurd, 
as, to meet the emergency, the thirteenth juror 
would have to be chosen and sworn in every case, 
and be treated during the trial like the twelve. The 
simply remedy, it seems to me, in any case where 
not more than two become thus disabled, is to go on 
with the remaining jurors and take their verdict; and 
thus there will always be at least ten jurors who 
must all concur in any verdict rendered. While 
twelve jurors, as a general rule, may be the best 
number, would not the ends of justice be best pro- 
moted and public policy best subserved, by pro- 
ceeding in the trial in such an 
emergency with ten or eleven jurors? 
would. 


exceptional 
I think they 
There is no talismanic potency in numbers, 
and the law should be practicable. 

Third. It is quite wonderful that jurors can 
reach unanimity in as many cases as they do. But 
it sometimes happens that one or two jurors prevent 
averdict. This they do from conscientious scruples, 
or from stubbornness, or from a desire to favor one 
party or the other, or from improper influences 
brought to bear upon them. The one or two jurors 
may not only prevent a verdict, but in many cases, 
in order to reach unanimity, they may compel the 
others to an unjust compromise. I know that the 
absolute unanimity of the twelve has generally been 
recognized by jurists as one of the dominant fea- 
tures of the jury system. But all must confess that, 
under modern conditions, with long and expensive 
jury trials, the failure of a verdict in the way I have 
mentioned is sometimes a great evil. Is there no 
Practical remedy for it? I suggest that in such a 
case where not less than ten jurors agree the pre- 
siding judge, who is generally a judge or lawyer of 
large experience, accustomed to deal with questions 
of fact and to weigh witnesses, as well as evidence, 
be permitted, in his discretion, if he concurs with 


the ten or eleven jurors, to take their verdict, so 
that there will, in all cases, be the concurrence of at 
least eleven minds in the verdict reached. I think 
this would be a safe reform, sanctioned by public 
policy, and that it would serve the ends of justice. 
The last two reforms would require an amendment 
of our Constitution. I know the conservatism of 
the members of the legal profession, and I do not, 
therefore, expect my views to receive ready concur- 
rence. But that these reforms will inevitably 
come — not, perhaps, by single bounds, but prob- 
ably like most genuine reforms, by gradual evolu- 
tion —I am firmly convinced. 

To show the drift of some modern thought in 
reference to the jury system, I call attention to pro- 
visions in a number of the most recent State Con- 
stitutions. It is provided in Wyoming that “a jury 
in civil cases in all courts or in criminal cases in 
courts not of record may consist of less than twelve 
men, as may be prescribed by law;” in Washington, 
that the legislature may provide “for a verdict by 
nine or more jurors in civil cases in any court of 
record;”’ in South Dakota, that the legislature may 
provide “for the decision of civil cases by three- 
fourths of the jury in any court;” in Montana, that 
“in all civil cases, and in all criminal cases not 
amounting to felony, upon default of appearance, or 
by consent of the parties expressed in such man- 
ner as the law may prescribe, a trial by jury may 
be waived, or a trial had by any less number of 
jurors than the number provided by law,” and that 
“in all civil action, and in all criminal cases not 
amounting to felony, two-thirds in number of the 
jury may render a verdict, and such verdict so ren- 
dered shall have the same force and effect as if all 
of such jurors concurred therein;” in Idaho, that 
“in civil actions three-fourths of the jury may render 
a verdict. A trial by jury may be waived in all 
criminal cases not amounting to felony by the con- 
sent of both parties expressed in open court, and 
in civil actions by the consent of the parties, signi- 
fied in such manner as may be prescribed by law. 
In civil actions and cases of misdemeanor the jury 
may consist of twelve, or of any number less than 
twelve upon which the parties may agree in open 
court;”’ in Colorado, that “a jury in civil cases in 
all courts, or in criminal cases in courts not of rec- 
ord may consist of less then twelve men as may be 
prescribed by law;” in Nevada, that “in civil cases, 
if three-fourths of the jurors agree upon a verdict, 
it shall stand and have the same force and effect as 
a verdict by the whole jury;” in Minnesota, that 
“the legislature may provide that the agreement 
of five-sixths of any jury in any civil action or pro- 
ceeding after not less than six hours’ deliberation 
shall be a sufficient verdict therein;” in California, 
that “in civil action three-fourths of a jury may 
render a verdict. A trial by jury may be waived in 
all criminal cases not amounting to felony.” “In 
civil actions and cases of misdemeanor the jury may 
consist of twelve or of any number less than twelve 
upon which the parties may agree in open court; ” 
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in Florida, that “the number of jurors for the trial | 
of causes in any court may be fixed by law, but 
shall not be less than six in any case;” in Louisiana, 
that “in cases where the penalty is not necessarily 
imprisonment at hard labor or death, the general 
assembly may provide for the trial thereof by a 
jury less than twelve in number.” 

Some of these constitutional provisions go be- 
yond and others fall short of the reforms I advocate. 
The views I have expressed are the result of much 
thought and observation, and I submit them for the 
careful consideration of your readers. ; 

Ropert Ear. 

HERKIMER, N. Y., December, 1900. 
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SOCIETY’S DEFENSE AGAINST THE 
CRIMINAL. 


» 


By Hon. Gino C. SpERANZzA. 


“Il HE prevention of crime,” says Mr. Z. R. 


Brockway in a recent letter to the writer, | 
“will, I judge, characterize much of philanthropic | 
These words, | 


’ 


endeavor in the twentieth century.’ 
coming from the most successful of contemporary 
practical penologists, may well be taken as a proph- 
ecy, and one which all thoughtful men must hope 
and endeavor to see realized. 

The results achieved by penologic science in the 
century just closed have furnished a basis for future 
work and fixed the lines along which future endeav- 
ors must be carried.(1) Investigation and observa- 
tion in this field have given scientific sanction to the 
growing popular belief that it is safer, juster and 
even cheaper to prevent crime than to suppress it. 


Such being the case the question which naturally | 


presents itself is, whether the State, through its laws, 
customs and tendencies, aims towards such an end. 

In endeavoring to find a correct answer it will be 
necessary to briefly examine the social and historic 
conditions which called for the enactment of many 
of the provisions that are contained in the Penal 
Codes of our day. 

It is a matter of common knowledge that the 
writings of Beccaria and the revelations of Howard 
about one hundred years ago started a wave of reac- 
tion against the barbarous treatment of criminals 
then in vogue. Such reaction brought about a 
change of public opinion in regard to the function 
of penal legislation, from the idea of retributive pun- 
ishment to that of reformatory discipline. It 
should be borne in mind that this popular rebellion 
against medieval barbarities under the sanction of 
law began at a period in the world’s history when 
human nature, ennobled by the spirit of fraternity 
and equality which was spreading over Christendom, 
recoiled from the frightful pictures drawn by the 
strong hand of John Howard; that this new light 


(1.) For an excellent summary of what has been done in the peno- 
logic field during the last century, see ** Progress in Penology,”’ 
by Hon. 8. J. Barrows, in the Forum for December, 1900. 





came at a time when mankind was learning its first 
lesson of individual liberty. At such a period, and 
under such circumstances, human nature was espe- 
cially sensitive to the horrors of prison methods 
brought to light by the great reformer; it saw in 
those poor wretches, manacled and chained amid 
filth and darkness, not malefactors and enemies of 
social order, but rather victims of tyranny and 
kingly prerogatives. It saw in them objects of pity 
rather than of justice, and thus arose what I have 
elsewhere called a “social tenderness” for those 
who rebel against the restraints of society. This 
social tenderness or pity for such unfortunates, while 


| the factor of just and wholesome reforms tends in 


our day to carry the reaction to an unsafe extreme, 
that is, in the attempt to save the malefactor it 
seems to me that society is forgetting that its first 
duty is towards the honest citizen. 

It is now many years since Lord Chief Justice 
Cockburn found it necessary to call attention to the 
danger of forgetting this most important object of 
the penal system. “It may well be doubted,” he 
wrote, “whether in recent times the humane and 
praiseworthy desire to restore and reform the fallen 
criminal may not have produced too great a ten- 
dency to forget that the protection of society should 
be the first consideration of the law giver.” A quar- 
ter of a century has passed since these words were 
written, yet they are still most timely and appropri- 
ate. With the just extension of rights towards 
malefactors which were denied them by an intoler- 
able system, the law has, however, failed to extend 
in corresponding measure the safeguards of the law- 
abiding citizens against the enemies of social order. 
For we cannot lose sight of the obvious fact that, 
while to-day the State treats a criminal more justly 
and humanely than it did fifty years ago, the crimi- 
nal has, naturally, not improved in his treatment of 
society; he is as bad and dangerous to-day as he 
ever was. Hence, if the State has extended his 
rights, if it has enlarged his without 
strengthening the defenses against him correspond- 
ingly, it has performed only the lesser of its duties 
to the community, for it has given to the evildoer 
an additional weapon and forgotten to give the 
citizen a stronger shield. 

There is a great deal of misplaced sentimentality 
in regard to criminals and an erroneous popular 
belief as to their limitations in their power for mis- 


privileges 


chief. Criminologists, prison wardens and prose- 
cutors tell us that many of the enemies of law and 
order are men of great cunning and daring, keen to 
adopt new methods and endowed with a “ patient 
inventiveness,” backed up by “reckless audacity; ” 
they have been known to wait a long time in the 
careful preparation of their misdeeds and have often 
shown remarkable administrative ability. ‘“ The 
bank burglar,” for example, says Major Griffiths,(2) 
“must be a man of wit, brain and nerve, fertile in 


(2.) ** Mysteries of Police and Crime,’ by Major Arthur Griffiths, 
Her Majesty’s Inspector of Prisons. 
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resources, astute and far-seeing, quick to ferret out 
good ‘business,’ and ingenious in designing modes 
of attack.” 

It is against such men that society has to protect 
its good members, and how effectively does it do so? 
Does it furnish an adequate juridic defense? Does 
it keep vigilant watch over the non-legal and social 
safeguards? As regards the legal machinery it is 
pertinent to notice what Major Griffiths says, in the 
book already cited, which has the advantage of 
being the result of an actual and long warfare 
against the criminal classes. “No doubt,’ he 
writes, “the British police are greatly handicapped 
by the law’s limitations which in England act always 
in protecting the accused,” which is equally true of 
our country. It is a matter of common knowledge 
that our legal procedure allows a very large number 
of guilty men to escape; indeed, carefully considered 
statistics show that forty to seventy-five per cent of 
crimes go unpunished.(3) Yet, as Lord Coke ex- 
pressed it some three hundred years ago, “ impunity 
always invites to greater crimes.” What can be 
more obvious than that to free a guilty man is to 
convince him that he can repeat his crime and not 
be punished, or, in other words, to put a premium 
on well-planned and skillfully managed crimes. 

A defensive legal system which works such re- 
sults obviously has something wrong about it, and 
as a preventive to crime it is even more objection- 
able. We have seen that it is the product of con- 
ditions which have greatly changed in our day; that 
it was justifiable and necessary under social and 
political circumstances, very different and more 
fraught with danger to individual liberty than exist 
now. Its continuance in the face of its inadequacy 
is an anachronism and a prolific source of danger; 
it is social tenderness misplaced and conservatism 
gone into stagnation. I am well aware of and a 
firm believer in the principle that the bulwarks of 
civil liberty must not be tampered with, but we must 
find a way of defending them at a less onerous price 
than that of letting so many malefactors escape un- 
der the cover of law; for, surely, no one will main- 
tain that our forefathers ever intended that the Bill 
of Rights should be a shield for evildoers! 

Difficult as the problem of reconciling and com- 
bining such opposing elements must be, it is a 
problem whose solution is becoming more and more 
imperative and which must enlist the interest and 
learning not only of the jurist but of the man of 
science as well.(4) 


(3.) See my ** The Coefficients of Impunity,”° in The American 
Law Register, Vol. 89, N. S. No. 11. 

Muudsley, ‘“‘A Study of Crime and Criminals,” 
Mental Science, No. 110. 

J. Holt Schooling, ‘ Crime,” 

Ferri, ** Criminal Sociology.” 

G. Sergi, ‘‘ Le Degenerazioni Umane.” . 

N. Pinsero, ** Delinquenza Occulta.”’ 

(4.) Cf. ‘* Science in Law and Law in Science,’ by Chief Jus- 
tice Oliver Wendell Holmes, in 29 Am. L. R. 610. Also my 
articly on “* The Decline of Crimina! Jurisprudence,” in Apple- 
ton’s Popular Science Monthly, February, 1900. 


Journal of 


Pall Mall Magazine, 1898. 


I stated at the beginning that the State should 
strive, in conformity with the teachings and experi- 
ence of penologic and criminologic science, to pre- 
vent crime. We have seen in brief outline how, 
through its antiquated legal machinery, it falls short 
of such preventive aim because it allows the crimi- 
nal too many chances of escape. It is patent, how- 
ever, that no legislative or constitutional change 
tending to improve the system will be possible with- 
out first modifying popular sentiment regarding 
criminals and showing the evil of an unreasonable 
social tenderness towards them. There is no doubt 
that if the law does not aim at prevention it is be- 
cause society, in its ideas, customs and tendencies, 
fails to see its importance and necessity. But show 
that crime is as contagious and as far-reaching in its 
evil consequences as the most virulent of diseases, 
that for the public security as for the public health 
it is necessary to err on the side of severity, and 
public sentiment will surely appreciate the advisa- 
bility of changing both its beliefs and the laws which 
declare them. This can best be accomplished by 
pushing the work of “conversion” along the lines 
of least resistance; that is, by concentrating public 
attention on, and enlisting a greater public interest 
for, those topics in the criminal field which either 
are most susceptible of popular demonstration or 
against which there is already a well-defined popu- 
lar dissatisfaction. 

Thus we should popularize, without vulgarizing, 
what is of real value (not based on ingenious fancy) 
in criminal anthropology and sociology; and we 
should show that laws, to be just, must not only 
respect the past but take cognizance of present sci- 
entific progress; the most effective way of showing 
this being by pointing out the absurdity and injus- 
tice of the present legal test of insanity.(5) 

Another promising field wherein to work conver- 
sion is that of penal sentences. The popular mind 
has learned to appreciate the necessity of changing 
the antiquated method of fixed sentences. The 
statute books of many of our States now contain 
provisions for indeterminate sentences, probationary 
and suspended judgments. This means a great step 
forward in penal legislation. 

But, while we are beginning to recognize the rea- 
sonableness of this principle, there still seems to be 
great opposition in carrying it out to its logical and 
natural conclusion. I mean that those offenders who 
show that no amount of reformatory discipline will 
ever improve, and whose freedom must, in the 
judgment of experts, be a menace to society, should 





(5.) For a masterly presentation of the necessity of statutory 
changes in conformity with scientific progress see E. P. Payson’s 
book ‘*Suggestions toward an Applied Science of Sociology,’* 
Putnam’s, 1898. I have considered this question of the evils 
resulting from unscientific legislation in a paper read before the 
Society of Medical Jurisprudence, on ‘Natural Law versus 
Statutory Law,” reported in Albany Law Journal for May 13th, 
1899. Regarding the absurdity of our legal test of imsanity, see 
Dr. Carlos F. MacDonald's learned paper on “ The Legal versus 
the Scientific Test of Insanity,” in American Journal of In 


sanity, Vol. 56, No. 1, 1899. 
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be eliminated by perpetual seclusion. To cite from 
Dr. Wines’ book (and Dr. Wines is avowedly a 
champion of individual rights and an able opponent 
of the positivist criminal school), “not for an in- 
stant can we admit that the larger interest of the 
whole community, of which the criminal is a degen- 
erate member, should be sacrificed to his personal 
interest. A healthy society like a healthy body 
eliminates from itself the morbid and morbific 
dejecta, whose retention would imperil vitality. 
* * * These degenerates, if they cannot be re- 
generated, are to be firmly, humanely secluded from 
such contact with their kind as will intensify their 
criminality and infect the innocent with it.’”’(6) 

Thus by persistent effort along the most promis- 
ing lines we may eventually bring about legislative 
enactments which will tend to lessen the chances 
of escape of criminals and prevent the increase and 
spread of crime. 

The social defense, however, will continue weak 
and inefficient if it stops at legislative and juridic 
reforms; its real and enduring strength must neces- 
sarily come from the popular conscience and the in- 
dividual observance of civic duties. Their non- 
observance amounts, as I have elsewhere endeav- 
ored to show,(7) to social complicity with crime, 
while a very small effort on our part may materially 
contribute to the social defense. 

Thus one way in which we all can fight crime is 
by our refusal to support those newspapers which, 
by sensational reports of crimes and the glorifica- 
tion of their perpetrators, become disseminators of 
evil principles. There is much latent criminality 
that will come to the surface if, through the medium 
of the press, wicked and unjust acts are given an 
alluring publicity.(8) If, by individual absention 
from the support of such newspapers, we force them 
by financial necessities to change their class of 
news, we are thereby contributing to the social 
defense. 

There are countless social causes of crime which 
are within our individual or collective power of con- 
trol. The enforcement and observance of hygienic 
measures is a great contribution towards moral re- 
generation, and so is the supply of healthy, popular 
amusements and the reasonable and quiet suppres- 
sion of indecent exhibitions. So, too, while the dis- 
tinction between the rich and the poor must neces- 
sarily exist, if those that control capital will more 
adequately remunerate those who yield them, in a 
measure, their large profits, they will thereby con- 
tribute to the decrease of criminality. 

Nor must it be forgotten, especially at this period 
of our country’s history, that war always means an 
increase in criminality; especially is this true of wars 
of conquest or against a greatly inferior enemy. 
War, no matter how glorified, is the negation of the 
(6.) F. H. Wines’ ** Punishment and Reformation.” 

(7.) See, supra, ** The Coefficients of Impunity.” 
(8.) ““Why Homicide [as Increased in the United States,” by 
C. Lombroso, in North American Review, January, 1898, p. 9. 


principles of justice and reason and the assertion that 
might makes right. The opportunities which it 
offers for the exercise of heroic qualities cannot 
compensate for the evil influence which it exerts on 
those among us who need but a slight stimulus to 
break the restraints of law and order. That war, 
in its train of horrors, carries also an impulse to 
greater wrongdoing and nonobservance of law, is 
not a mere suppositious statement but an undeniable 
fact. While it is true that during the actual continu- 
ance of hostilities, crimes against the person are of- 
ten on the decrease (because men of violence join 
the ranks of legalized violence called the “army ”) 
after the cessation of hostilities there is always ob- 
servable a marked increase in the number of offenses 
of all kinds. This is not surprising if we remember 
that besides its demoralizing influence, war also 
means a diminished interest in the administration of 
justice and in the enforcement of laws, and a weak- 
ening of the defensive strength of the State against 
its internal foes. 

When we bear in mind that during war periods 
the ratio between the births of males and females is 
disturbed by a perceptible increase in the number of 
males, we can begin to appreciate how far-reaching 
must be the influence of the war spirit on all social 
conditions; how, if it affects even the process of 
physiological forces, it must, a fortiori, affect the 
products of and such as 
crimes. 


social psychic causes 

Lastly, it may be well to mention that the absence 
of moral and religious convictions means the re- 
moval of one efficient check to criminality, and by 
this I mean religion and morals in their broadest 
sense, not in a fanatical or superstitious observance 
of certain rules of righteousness or practices. 

These are some of the means which each one has 
within his power to use for good or evil; if we use 
them for good we are helping in the preservation 
of social order and the prevention of crime. There 
are, of course, many other efficient means, some of 


' which I have purposely om‘tted because they are not 


only well known but their efficiency has been uni- 
versally recognized. Chief among these may be 
mentioned the various associations here and abroad, 
founded for the protection of the young and their 
separation from old offenders, and the prison socie- 
ties organized in most of our States for the pur- 
pose of helping discharged convicts and directing 
penal legislation. 

Thus society in its manifold manifestations must 
ever aim to protect itself against the enemies which 
threaten its orderly continuance; to this end it must 
seek to make justice swift, certain and untrammeled; 
to diminish the chances of impunity and increase 
the.certainty of detection and conviction. Let it 
first do its utmost to prevent crime, and where it 
cannot prevent let it seek to reform, for its best pro- 
tection against the lawbreaker is to transform him 
into a lawabider. But where preventive and reform- 
atory measures fail, when society has done all that 
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science and humanitarianism demand, let it not hesi- 
tate or regret or pity, but in its larger duties to the 
community let it eliminate the incorrigible by per- 
petual seclusion. 
Gino C. SPERANZA, 
Of the New York Bar. 
-————  —- 

SOME OF THE LITERARY DIVERSIONS OF 
A YOUNG LAWYER IN NEW YORK CITY, 
AT THE CLOSE OF THE EIGHTEENTH 
CENTURY. 


By GitBert Ray Hawes, of the New York Bar. 
\V E HAVE just crossed the threshold of the 
twentieth century, with all its grand and 
glorious opportunities and possibilities before us. 
When we speak of the “last century’ now it must 


Peter Hawes. 


be with reference to the nineteenth and not to the 
eighteenth century. If we go back to the days of 
the administration of Washington, we find our- 
selves groping in the dim and distant corridors of 
time, whence shadowy forms appear upon our sum- 
mons like “ spirits from the vasty deep,” to remind 
us of manners and customs long since vanished. 

In this period of steam and electricity, of tele- 


graphic communication which “ makes the whole | 


world kin,” of the telephone and phonograph and 
other marvelous products of modern science and 
civilization, we can hardly realize the limitations 
which prevailed in the first years of our history as 


a nation. And, on the other hand, we 


are — 


astounded at the magnificent results then accom- 
plished in spite of these limitations. The science 
and the practice of the law have made wonderful 
strides in the last one hundred years; and, yet we 
can hardly claim that the principles of justice, right 
and equity are more firmly established or find abler 
exponents. 

As I sit at my desk, a reminder of the past hangs 
on the wall above me. It is an old parchment, 
time stained and creased, but with its faded writing 
still clearly legible. This is the license to practice 
law, granted to my grandfather, Peter Hawes, in 
1795, and reads as follows: 

* By RicHaRD VarRIck, Esquire, 
[u. s.] “ Mayor of the City of New York. 

‘To all these Presents shall come, 
Greeting: Know ye that Peter Hawes, Gentleman, 
having been duly examined and regularly admitted 
an Attorney at Law in the Court of Common Pleas 
of the City and County of New York, called the 
Mayor’s Court, on the Sixteenth day of September, 
One thousand Seven hundred and Ninety Five, I 
do hereby license & authorize him to appear in said 


to whom 


Gilbert Ray Hawes. 


Court, and there to practise as an Attorney at Law, 
according to the Rules and Orders of the said Court, 
and the Laws of this State. 
“ Given under my hand and Seal at the City 
of New York the Sixteenth of September, One 
thousand Seven hundred and Ninety Five. 


[Signed] Ricup. VARICK.” 


Peter Hawes was the son of Joseph Hawes, 
of “the embattled farmers” who, at Lexington in 
1775, “fired the shot heard round the world.” Af- 
ter the war was over Peter was sent to Rhode Island 
College (now Brown University), where he gradu- 
ated with high honors, and as salutatorian of his 
class, in 1793. He then came to New York city, 


one 


land in the “New York Directory and Register,” 


we find his name entered as “ Peter Hawes, stu- 


dent of law, 91 Beekman street.” 
In those days there was no Code of Civil or 
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Criminal Procedure. Although had achieved 
our independence in matters political, we still ad- | 
hered. to the old common-law forms derived from | 
England. In New York city the Court of Common | 
Pleas, which has existed down toa recent period, was | 
known as the Mayor’s Court, and in 1795 was pre- 
sided over by that sterling Knickerbocker, Mayor 
Richard Varick. All the intricate forms of pleaa- | 
ing, such as the declaration, plea, reply, rejoinder | 
and sur-rejoinder, were then employed. A suit at | 
law was quite a serious affair, and the counselors | 
who appeared in court and conducted the litiga- | 
tion were given full opportunity to display their | 
forensic eloquence, as well as their legal erudition. 
Classical and Biblical quotations frequently dropped 
from the lips of the advocate, who, as a rule, was 


we 


wh 


a man of education, culture and training. No| 
speech was accounted great, unless permeated with 


this literary flavor. Now, alas, in the wild scramble 
for wealth literature is sadly neglected. The suc- 
cessful lawyer of to-day is not the one who has 
“drunk deep at the Pierean spring” and enriched 
Rather is it he who has the necessary sagacity and 
his mind and vocabulary by the study of the classics. 
tact to bring about great combinations of capital, 
organize large corporations and trusts and point 
out to his clients how they can evade the meshes 
of the law. Many complaints are heard that no 
longer are we practitioners of a noble profession, 
with duty as our watchword, but that instead thereof 
the profession has degenerated into a business, and 
that sharp and shrewd promoters of schemes and 
enterprises have taken the place of the dignified 
and learned old-time lawyers. A college education 
is no longer requisite. Scores of illiterate, half- 


trained incompetents are yearly sent forth into the 
professional arena with license to prey upon a long- 
suffering public. Even the are now per- 
mitted to transfer the scenes of their disputes from 
the chamber to the forum and to raise their shrill 


women 


voices in legal controversy. 

But, it may be said, have we not need for more 
lawyers? Are not our courts clogged with cases? 
Are not the calendars years behind? Very true; but 
the solution is to be found, not in an increase of so- 
called lawyers, but in the expedition of business, in 


| the necessary increase of courts and judges and in a 


new system, approaching that of England, whereby 


| the lawyers may be divided into two classes, namely, 
those who confine themselves to office work and 


those who try cases in court as counsel. 


In spite of the great increase in litigation, largely 

consisting of accident cases brought against our 
| transportation companies, as the result of the activity 
of the ubiquitous ‘ ambulance-chaser,” will it be 
asserted that the fountain of justice is purer or that 
the profession is on a loftier plane? With all our 
concentration of wealth and amassing of colossal 
fortunes, does the business lawyer of to-day, who 
guides and directs these aggregations of capital, 
occupy a higher place in the esteem of his fellow- 
men than the old-fashioned lawyer of the eighteenth 
century? 

But, lest I be accused of pessimism or wandering 
from my subject, let me hasten to describe some 
of the ways in which the young lawyers and littera- 
teurs in the latter part of the eighteenth century 

wont to themselves in their 
moments. 
I have in my possession a quaint volume bound 


were amuse spare 
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in leather and containing 394 pages of beautifully- 
written manuscript almost like copper-plate and as 
and distinct first 
“ Critical 
Examination on Compositions, etc. Presented to 
the Calliopean Volm 1.” This society 
was composed of a number of the wits of that day 
living in New York city, and was organized just 
after the close of the War of the Revolution in 
1787 for the purpose of meeting once a week and 
reading original essays and poems, which were then 
handed over to a committee for criticism. Possibly, 
there something to 
My grandfather, Peter Hawes, 
joined the society in October, 1793, as the first page 
show a. 


clear as when inscribed. It is 


entitled 


Society. 


also, was at these 


cheer the inner man. 


meetings 


I am not aware that any records were pre- 
viously kept. Among those who were members at 
various times, I note the names of James Swords, 
Thomas Gilbert, Stanton Latham, Richard B. Davis, 
Jotham Post, John Johnson, Matthew Lasher, T. R. 
Smith, William Paulding, Dr. Peter Irving, Wil- 
liam Irving, John Pearsee, Jr., James Dodge and 
Messrs. Hammersley, Duryee and Masterton. 

On the 6th of December, 1795, the seventh anni- 
versary of the society, a poem was read by Mr. 
Davis, “ dedicated to the memory of our deceased 
brethren,’ Gerard’ De Peyster, Stephen Drake, 
Richard Drake, Baltus Van Kleeck, Doctor Joseph 
Youle, Abraham Skinner, Jr., John Camp and Levi 
Wayland. At the risk of wearying my readers, I 
here quote in extenso the poem and the critical re- 
marks which precede it. 

“The unexpected manner in which this ode was 
introduced inhansed the pleasure it was calculated to 
excite. 

“The author judged rightly of the hearts and feel- 
ings of his fellow members. At a time when we 
were enjoying all the social gratifications attendant 
on the celebration of our annual festival, his heart 
must have been dead to all the calls of affectiqn 
who would not, with pleasure, make a pause in his 
mirth and indulge a sigh to the memory of departed 
friendship. 

“The execution, as well as the intention of the 
piece, merits our warmest approbation. The ex- 
pressions are such as flow from the heart and cannot 
fail of exciting sympathetic emotions in every Cal- 
liopean bosom. 

“The elegant and plaintive tune to which the 
words are adapted, being perfectly in unison with 
the sentiments and subject of the ode contributed 
also much to the satisfaction it occasioned. 

"hr 


“At the Feast of the Soul, where Affection presides, 
Where Science enlightens, & Sympathy guides, 
Let Mirth make a pause — let Nature renew 
The sigh that to Friendship departed is due. 


“See they come! the bright Spirits fleet fondly 
around; 

Hark, they call! and Remembrance awakes at the 
sound; 


Remarks by the Committee of 


’Tis the voice we have lov'd — and it bids us renew 
The sigh that to Friendship departed is due. 


“ Dear shades of our Brothers! the call we obey — 
With mournful affection the tribute we pay; 
While we think on the scenes of past joy, we renew 
The sigh that to Friendship departed is due. 

“ Together we stray’d among Science's flowers, 
Together we joy’d in the gay social hours; 

*Tis past — and sad Memory comes to renew 
The sigh that to Friendship departed is due. 

“ Yet long shall our hearts the remembrance retain 
And oft shall Affection repeat the sad strain; 

Oft shall Mirth make a pause — while we fondly 
renew 
The sigh that to Friendship departed is due.” 


The last record in this wonderfully interesting old 
book reads as follows: 
“In Committee February 3d. 1790. 
‘* PeTeR HAWES 
“ JOHN PEARSEE JR. 
‘Of the Committee. 
“R. B. Davis 
“ Of the Society.” 


Evidently most of the others were dead or had 
resigned, as my grandfather adds this significant 
and touching memorandum: 


Johnson. 


“ Extract from Dr. 


“In our walk through life, we have dropped our 
companions, and are now to pick up such as chance 
may offer to us, or travel alone.” 


If time and space permitted, I should like to quote 
at greater length some of the compositions pre- 
sented to the Calliopean Society and thus handed 
down to posperity. I shall content myself with an 
extract from an “ Essay on Money,” which shows 
that the “ root of all evil’ was recognized even then, 
Notice also the peculiar spelling of certain words. 

“NO. XCVI. 

“Essay oN Money, signed Trim SHARP. 
“* Money answers all things.’ Solomon. 
“Written in a correct stile of agreeable humor 

with this pleasing addition that the wit it contains, 
though sprightly and pointed, is neither personal 
not illiberal. It commences with an apostrophe to 
money, describing several of its effects, which is 
followed by examples taken from the learned pro- 
fessions and other classes of Society, the last of 
which is that of a mutual and virtuous passion dis- 
appointed, and a blooming young lady sacrificed to 
age and deformity for the sake of money. But the 
subject, however, well managed, wants that charm 
of novelty which gives life and spirit to a composi- 
tion of this kind. The power of money is a theme 
so often treated, that it would be difficult for the 
most eccentric genius to place it in a point of view 
in which it has never been seen before. 
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“The following quotation will serve to give an | 
idea of the piece: 


Now for a dash at the Lawyers — Right or, 
wrong it matters not, they are fair game.’ 


“Simon SNIPESHANKS 
vs. 
“ Titus TOADEATER. | 


“This action was brought to recover £500 debt 
on bond. Both parties employ Attorneys, and the | 
suit proceeds. Plaintiffs Attorney declares; Fee 10 
Dollars. Defendant Pleas, fee 20 Dollars. Pif. 
replies, fee 30 Dollars. Defdt. rejoins fee 40 Dol- 
lars. To this the Ptf. demurs for want of a fee. 


argument. Judgment on demurrer for Deft. with 
costs — and all for want of another fee!! 

“It is needless to take a view of Merchants, In- 
surers, Brokers, Speculators, Land Jobbers and 
Usurers, with their retinue of Clerks; as their object 
is openly and avowedly the pursuit of money. It | 
is their ultimatum, their spring of action, their life 
and soul. Like Peter Brown’s loaf it is their richest 
meat and their wholesomest liquor. They eat of it, 
they drink of it, and when they sleep they dream 
of it. 

“We should be happy to have frequent oppor- 
tunities of perusing this author’s works, and hope 
he is sincere in the promise with which he con- 
cludes. ‘Having in this essay shewn you that 
money is the one thing needful, I shall in my next 
inform you how to acquire it.’ 

“pD” 


Weightier matters of the law soon engrossed the 
time and thoughts of Peter Hawes. He organized 
the “ Washington Insurance Co.,” one of the oldest 
fire insurance companies in the United States, and 
remained its secretary up to the time of his death, 





some thirty years later. His law office was in his 
house at the southeastern corner of John and Wil- | 
liam streets, on “Golden Hill” of Revolutionary 
fame, now occupied by a huge skyscraper. But the | 
Calliopean Society was allowed to languish and 
expire without formal dissolution, and this volume 
is all that now remains to charm the antiquarian and | 
to give a glimpse of the literary diversions of our | 
ancestors one hundred years ago. 
G1LBert Ray Hawes. | 

Dated 120 Broapway, New York Ciry, January | 
I, IQO!. 


ee 


THE LATEST TRUST. 


An esteemed correspondent calls our attention to | 
what he terms the latest trust, formed in violation of 
law, for the purpose of publishing the Combination | 
Reports, and asks whether State officials who thus | 
violate the anti-trust laws are not -amenable to the | 
penalties therein provided. We may be able to| 
throw some light on the question in a future issue. 


LORD CHIEF JUSTICE RUSSELL OF 
KILLOWEN. 

By CrarkK Bett, Esg., LL. D., oF NEw York. 

The death of the late Lord Chief Justice of Eng- 
land, Lord Russell, of Killowen, has removed the 
most illustrious figure of the English bench. 

He was a native of Newry, and he died August 10, 
1900, in the sixty-eighth year of his age. He joined 
the English bar in 1859; he immediately rose to its 


| leadership, and for many years before his elevation 


to the bench, was recognized as the greatest advo- 


’ — | cate at the English bar. 
The cause is made a concilium and set down for |: 


He was made attorney-general in the liberal goy- 
ernment of 1885-86, and again in that of 1892. 
In 1894 he succeeded the late Lord Bowen as a 


| lord of appeal in ordinary, and a few months later 


he was appointed Lord Chief Justice of England, on 


| the death of Lord Coleridge. 


The English press announced his death in terms 


| of highest praise. 


The London Times said: 


“An impressive and virile personality has disap- 
peared from the English bench. Lord Russell, of 
Killowen, has, for a full generation, occupied a very 
high place—of late perhaps the very highest — 
among the representatives of the legal profession in 
this country. At the bar he was, beyond dispute, the 
most powerful and the most successful advocate of 
his day. On the bench he was, in point of dignity 
and force, a not unworthy successor of the greatest 
of the great men who have filled the office of chief 
justice of England. 

“No English lawyer of our time — perhaps not in 
any time — was better known than Lord Russell — 
we do not except even Lord Stowell. As counsel 
and as arbitrator he was conspicuous in international 
arbitration of historical importance, and he always 
worthily upheld the dignity of this country. His 
conduct in the Behring sea arbitration was masterly, 
exciting the admiration of the American lawyers, his 
opponents, as well as the arbitrators. In the 
Venezuelan case, as arbitrator, he was equally suc- 
cessful, and it seemed as if events had marked out 
for him, had he lived, a new and great career as a 


| trusted mediator in the disputes of the world. 


“With one voice the bench and bar of England 
to-day will say of the late chief justice, he had 


| noble instincts, he maintained the traditions of Eng- 
| lish justice; he loved the best in public and private 


life; and while ever a fighter, ever passing from 


| struggle to struggle, there was in him a great fund of 


tenderness, a remarkable capacity for winning and 
keeping affection. 

“To illustrate the fervor with which he threw him- 
self into his client’s case, his defense of Mrs. May- 
brick may be mentioned. A stranger to criminal 
courts, he defended her before a hostile judge, the 
late Mr. Justice Stephen, with more than his usual 
energy; and when she was convicted it may be 
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doubted whether she suffered more than her advo- 
cate. He seemed for a time stunned and shattered; 
in place of his usual confidence and spirit were ner- 
yous depression and anxiety as to whether he had 
not made a serious mistake as to a certain statement. 
Nor did his interest in his client end with her con- 
yiction. Persuaded that the trial had not been in all 
respects satisfactory, he never ceased to labor for 
her release; and he could not forgive the home 
office for its lack of appreciation, as it seemed to 
him, of the merits of her case.” 

The Bench and Bar spoke also in a similar vein: 

“Mr. Justice Wright, on taking his seat in court, 
said that it was impossible to do so without saying a 
word on a subject which had caused the widest and 
deepest regret. ‘We have to deplore,’ continued 
his lordship, ‘the loss of the Lord Chief Justice of 
England. He started with no advantages, except his 
own strength and ability, and attained a wholly 
unique position as head of the English bar, being 
the greatest of our time and equal to the greatest of 
any time. In parliamentary and in public affairs in 
troubled times he bore a great, a noble and a dis- 
tinguished part. With universal approval he was 
appointed to high judicial office, and was recognized 
by the whole profession and the public as a worthy 
successor of a great line of chief justices of this 
country. A man of singular force and power of 
eloquence, combined with single-minded devotion 
to duty and the public good, he was in private as in 


has so well expressed for us both, because my rela- 
tions with the late chief justice were somewhat ex- 
ceptional. When I was appointed to the bench he 
welcomed me with a kindness which I shall never 
forget, and he assisted me from the outset until now 
in any difficulties that I had. And I felt this all the 
more because until I joined the bench he and I had 
chiefly known one another as political opponents 
who had fought two hardly-contested elections 
against one another. In those contests, over and 
over again, I recognized how magnanimous an op- 
ponent he was. Nobody knew better than himself 
that he was dealing with a much younger and a far 
weaker man, but he never took any advantage of 
that fact. On the other hand, I found that he 


| treated me with a magnanimity which could not be 


surpassed. It may be of interest to say that when 


| I entered the house of commons, as I did ultimately, 


public life the kindest and the most tolerant of | 


men.’ 
“Mr. Justice Kennedy, in Queen’s Bench Divi- 


sion, who spoke under strong emotion, said: ‘ It is | bar. 


impossible for us this morning to be unmoved by 


an event which causes an irrevocable loss, not 


but not when the late Lord Chief Justice was my 
opponent, the man to whom I owed my first intro- 
duction there and the man who procured me the 
honor of being called upon by the speaker was the 
late Lord Chief Justice, who, knowing me merely 
as an opponent, came to me and asked me if there 
was anything he could do for me. Others can speak 
of him as a lawyer. I can speak of him as a gener- 
ous opponent to whom I owe a good deal of any 
success to which I may have attained.’ 


“Mr. Justice Day, referred to the sudden and 
lamented death of Lord Russell, of Killowen, Lord 
Chief Justice of England, and said that the death of 


| the Lord Chief Justice was a most unexpected event 
| and had come as a great shock to him and the whole 


merely to the bar and to the bench, but to the whole | 


country. For myself, I am embarrassed by personal 
feeling of the strongest kind. Lord Russell, of Kill- 
owen, was one of the leaders of the Northern Circuit 
when I had the honor of joining it, and I speak the 
sentiments of every member of that circuit when I 
say that a kinder friend, a more generous opponent 
and a brighter example of what a leader should be 
will not be found amongst those who figure in the 
records of the circuit. Personally I owe him a great 
debt, and his kindness to me was extended while his 
life lasted. We have lost a great chief justice, one 
whose marvelous grasp of facts, whose equally mar- 
velous power of statement, and whose unsurpassed 
genius for striking at the heart of every question will 
make his work complete and memorable, whether 
it is looked at in the time of his labors as an advo- 
cate or in the period of his efforts as a judge. There 
will be but one feeling —there can be but one feel- 
ing everywhere — that we have lost one of the great- 
est of a great roll of chief justices, one who, alike 
as a man and as a judge, deserves the higher praise 
than any words of mine can convey.’ 

“Mr. Justice Darling said: ‘I should like to add a 
word in supplement to what my brother, Kennedy, 


Yils 


He had been suddenly taken away from his 
short career upon the bench, during which time he 
had most eminently distinguished himself. He was 
regarded with high esteem and affection by both 
the bench and the bar, and was a man who, when 
promoted to the bench, it was hoped and expected 
would be spared to rule over it for many long years. 
It was not the time to dilate on the many abilities 
of the Lord Chief Justice, especially when he was 
speaking to men who knew him as well as he did. 
He had won the admiration and esteem of all, and 
he (the learned judge) was only expressing the 
views of those who heard him in testifying to the 
regard and esteem in which the Lord Chief Justice 
was held by all who had known him, and they 
could only hope that in the world he had gone to he 
would be even happier than here. 


“Mr. Justice Gorell Barnes, upon taking his seat, 
in the Admiralty Division, addressing Sir Edward 
Clarke, the senior member of the bar present, said, 
in tones of deep emotion: ‘Sir Edward, I am most 
deeply grieved at that which I have only this mo- 
ment heard; I mean the great loss which we have 
sustained in the death of the Lord Chief Justice, 
Lord Russell, of Killowen. No words of mine can 
express how much his loss will be felt. His great 
services to our country, his splendid career both as 
an advocate and as a judge, and his distinguished 
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ability, so well known to us all; I am sure will make 
his loss most severely felt by everyone. I myself 
have had advantage of knowing him and of being | 
associated with him ever since my first recollection 
at the bar; and now I have to refer to his sad and 
unexpected death. His memory will always be held 
in the highest honor by all.’ 


“Sir Edward Clarke, Q. C., who was greatly af- 
fected, said: ‘I wish to say a word, my lord, on be- 
half of the bar, although I find a difficulty in doing 
so—for I am speaking of one who was for years 
my companion and my rival at the bar — sometimes 
my antagonist and always my friend. When Charles 
Russell was at the bar we all admired him. He was 
a great advocate —an intrepid advocate — sparing 
nothing to serve his client; a man of great energy, 
of inexhaustible industry, a brilliant speaker and one 
whose oratory was formed and lightened by literary 
associations. And, my lord, when he passed from 
our ranks and became a judge we rejoiced at his 
promotion; we were, however, in no way surprised 
to find that he displayed the even greater qualities of 
a judge. There was still the same energy, the same 
intrepid desire that justice should be done, and he 
had in him all the qualities of a great judge. It is a’ 
loss we all deplore —it is a national loss. Your 
lordship has referred to his services to our country 
when representing it on great occasions abroad. 
Those services, I am sure, will never be forgotten. 
Those who knew Charles Russell at the bar, and 
admired him as a judge, holding the greatest purely 
judicial office in this country, will never cease to 
regret his loss.” 

In America no man at the British bar or upon the 
English bench stood higher than Lord Russell. He 
had endeared himself to a large number of personal 
friends in this country. The sterling qualities which | 
had placed him at the head of the bar of England, as 
an advocate, and in the highest judicial place in Eng- 
land, won from our people a warmer feeling than 


existed, as it seems to us, even in England. 


His warm and persistent advocacy of the release | 
of Mrs. Maybrick, against an unaccountable and | 
unexplainable opposition in the English home of- | 


fice, had greatly endeared him to thousands of | 
Americans, who, like him, firmly believed, not only | 
in her but in the illegality of her | 
conviction. 

With that self-respect for his official position, 
which, with a narrower man, might have led him 
to inactivity in her behalf, because of his former re- 
lation, as her counsel at the trial, he felt a natural | 
reserve against the public expression of his views | 
of the illegality of her conviction, and the injustice | 
of her imprisonment, while on the bench as Lord 
Chief Justice, but never for one moment did he | 
falter or waver, during every administration, to de- 
nounce to the English government and home min- 
ister, her’ detention in prison, nor cease to pro- | 
nounce, as the head of the judiciary of England, 
the illegality of her conviction, nor the injustice of 


innocence, 


her farther retention in prison. Those whose con- 
fidence he shared, and who have seen the various 
statements he filed with the English home office, in 
favor of her immediate release, and which are now 
on file, speak of them as masterly and unanswerable 


| arguments, and the London Times, in this regard, 
| speaks truly when it says, that “ he could not forgive 


the home office for its lack of appreciation, as it 
seemed to him, of the merits of her case.” 

It is perhaps true that he, foreseeing that his ene- 
mies among her majesty’s ministers and their ad- 
visers, who held their animosity to him higher than 
the claims of the unfortunate prisoner, might thwart 
all his efforts for her deliverance, and that he, for 
this reason, left in her hands the written statement 
of his deliberate declaration, on the official paper 
of his high office, that her release ought to have been 
granted, and that she ought never to have been con- 
victed, so that when death came, the hand of the 


| dead chief justice might prove more powerful than 


the splendid labors of the living one.— [From ad- 
vance sheets of the Medico-Legal Journal and Vol. 
VII, Bell’s Medico-Legal Studies. ] 





- 
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THE PEOPLE, ETC.. vs. HANS LIMBURGER. 


‘T HIS odoriferous suit, under the technical title 

of “ Trustees Ward v. Crawford et al.,” 
has just been decided by the Appellate Division of 
the Supreme Court in New York city. 

The plaintiffs applied at Special Term for an 
injunction to compel the defendants to eject from 
its cheese factory in Seventeenth street, Manhattan 
borough, the noisome limburger, on the ground 
that he was an insufferable nuisance, but that court 
held that the plaintiffs were too weak to stand up 
against the defendants’ strong kase when the latter 
was aired in court, and the court threw the kase 
out of court, summarily dismissing the complaint. 

This dismissal has been affirmed by the Appel- 
late Division, two of the judges dissenting, how- 
ever, Judge Hatch writing the dissenting opinion, 
in which he says: “ The odor from limburger cheese, 
when it is given a fair opportunity to spread itself, 
is overwhelming. It is evident that the witnesses 
for the plaintiffs were baffled in their attempt, by 


of 


| lack of power, to describe the overwhelming odor.” 


Judge McLaughlin, for the majority of the court, 
says it is well settled that an appellate court is not 
justified in reversing a lower court merely on 4 
question of fact, unless it shall be clear that the 
decision was against the weight of evidence. 

It is understood that the kase wil go to the Court 


| of Appeals, and in the meantime, and until that 


august tribunal shall have a taste of the pungent 


| compound for ultimate legal analysis, limburger 
| will “hold the fort”—that is to say, the factory, 


the plaintiffs and their neighbors, the while, hold- 
ing their ol-factories as best they may. 
As to the weight of evidence, it may be said that 
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the conceded fact that there were 5,000 pounds of 
limburger kept in the factory ought to “ outweigh 
a whole theatre of others’”— indeed, one potent 
fact, like this one, is in law, as well as in logic, 
worth a thousand theories in the domain of scien- 
tific investigation. 

When a court of equity is obliged to hold its 
nose at the approach of a litigant like limburger, 
then it certainly must be justified in taking judicial 
of his 
powering influence in the community. 


notice mal-odorous presence and _ over- 

Of course, there is more than one side to every 
kase in whatever form it may be presented. 

Figuratively speaking, justice is blind, but the 
dispassionate and impartial goddess is not supposed 
to be bereft of the sense of smell. 

The mind is apt to be clouded by the controlling 
influence of the sense of smell as it is by that of the 
sense of sight — and the judges are but men — and 
the courts are aware of the fact, no doubt, that lim- 
burger is a powerful factor, both at 
gastronomically and commercially, not- 
withstanding some people regard him with averted 
countenance and denounce him with contemptuous 
epithet, and he is not to be 
impunity. 


home 
abroad, 


“sneezed at” with 


Impalpable as air, there is no withstanding the 


presence of Hans Limburger — he is puissant and | 


well-nigh invulnerable and he cannot be put down 
by those who hate him, but only by those who “ love 
him for the enemies he has made.” 

In vulgar phrase “it is no cinch” for the judges 
to determine whether or no limburger is a nuisance 
in the eye of the law —for he is innocuous to the 


’ 


sense of sight, whatever else may be said of his 
objectionable habits and characteristics — and it is 
as much a riddle as that put forth by Samson, “ Out 
of the Eater came forth meat and out of the Strong 
came forth sweetness (Vide the Book of Judges, 
Ch. XIV). 

If this kase had been tried before a jury and that 
eminent poet-lawyer of Greater New York, Mira- 
beau L. Towns, retained by the defense, he would 
have, as is his wont, glorified his client and his 
client’s cause, something after this fashion: 


When we are faint and weary 
With this world’s ceaseless strife; 
When everything looks dreary, 
When we are tired of life; 
When we get overloaded 
With fusil-oil or beer, 
Thereby to madness goaded 
And get up our ear;” 
Upon one friend we can rely — 


“on 


‘A spirit sweet and strong ’— 
His presence no one can defy, 
Nor brave that presence long. 
Unlike fair-weather friends, we find 
His friendship stronger grow 
With every change of sky and wind — 


He “ sticks’ while others go. 


and | 


| against all except the crown. 


Just like the rose, when handled rude, 
And crushed, more incense gives, 
Hans Limburger, the more he’s chewed, 

Grows strong and longer lives! 
As Anteus of old, 
Grew strong when e’er he fell, 
So Hans would stronger be, “ py Got,” 
When dead — Phew! how he’d shmell! 
Ye gods! immortal life alone 
Give 


I wot, 


” 


Hans — or let him die 


Nowhere outside of ‘sweet Cologne,” 
In far-off Germany. 

3UFFALO, N. Y., December, 1900. 

M. 


—————-————_ 


THE HISTORY OF CAVEAT EMPTOR IN 
TITLES TO PERSONALTY. 


A. GEARON. 


By CuHarRLes Henry TUuTTt Le. 


T IS, perhaps, a truism to remark that the early 
courts of common law were far less willing, and, 
indeed, less able to open and review completed 
transactions. The hard angularity of the early forms 


| had not yet been smoothed away by equitable analo- 


gies, and the count for money had and received had 
not yet been perfected as a probe for festering 
transfers. It was especially in the curious doctrine 
overt and its equally curious com- 
pliment, caveat emptor, that this enforced desire for 
peace expressed itself. By the former a purchaser 
in the markets and fairs so common in those days, 
if bona fide and without notice, obtained a good title 
As these transactions 
constituted the greater part of all the sales of the 
early community, the vendor was not concluded to 
annex a warranty to any contract of sale. This con- 
clusion was in line with the then development of the 
law, and was eagerly converted by the bench into the 
jurisprudence of the times. Packed into a Latin 
maxim, this conclusion appeared as caveat emptor. 
Coke, Co. Lit. 102a, the earliest authority on the 
subject is unm’stikable. “ The common law bindeth 
him (the seller) not unless there be a warranty, 
either in deed or in law, for caveat emptor.” Noy’s 
Maxims, C. 42, puts it almost brutally, “If I take 
the horse of another and sell him, and the owner 
take him again, I may have an action of debt for 
the money, for caveat emptor.” These conclusions 
were often echoed by the courts. In Walker’s Case 
(3 Co. Rep. 22a) it was said: “ Unless the seller 
knew the goods to be the property of another or 
warranted them, the rule is caveat emptor.” Again, 
in Ormod v. Huth (14 M. & W. 651), Tindall, C. J., 
states very positively “that where, upon the sale of 
goods the purchaser is satisfied without requiring a 
warranty (which is a matter for his own considera- 
tion) he 
plies.” 


of markets 


cannot recover,” for “caveat emptor ap- 
It is true that all these remarks were merely 


talking and not deciding, but the expressions of 
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opinion are very strong. There was certainly | 
enough to justify the conclusion in Broom’s Max- 
ims, as a result of ancient and modern authorities, 
that “with regard to the sale of ascertained chat- 
tels, there is not any implied warranty of title, unless 
there are circumstances beyond the mere fact of sale 
from which it may be implied.” 

Meanwhile, however, English jurisprudence had 
been undergoing a decided development. Equity | 
had exerted a broadening influence over the whole | 
fabric of the law. With the disappearance of the | 
market overt, a demand for the protection of the | 
buyer arose. The old theory that the purchaser of 
a bad title was in some way guilty of contributory 
negligence was almost always contrary to fact. 
Moreover, a key that would reopen most inequitable 
transactions had been discovered in the theory of | 
quasi-contract, and relief was now allowed where | 
money was paid under a mistake of fact, and which 
ex aequo et bono, ought not to be retained. This new 
principle and the old rule of caveat emptor could not | 
stand together in the same room. 

The first case in which the doctrine can fairly be 
said to have come before the court was Morley v. | 
Attenborough (3 Ex. R. 500), in 1849. Certainly 
at the argument the sole question raised by counsel 
was, in the words of the plaintiff's attorney, 
“whether, on the sale of a personal chattel, the law 
implies a warranty by the vendor that he has good 
title to the thing sold.” Baron Parke leaves no 
doubt but that his opinion was strongly in the 
negative. He repeatedly declares that under Eng- 
lish authorities there is “no implied warranty on 
the sale of goods.”” Whether this was intended as 
his decision it would be hard to say. A portion of 
the opinion is, however, rested on the particular 
facts of the case, which were briefly an auction sale | 
by a pawnbroker of an unredeemed pledge to a party | 
who understood the nature of the bargain. Under 
such circumstances, the court said that “ it appears 
unreasonable to consider the pawnbroker as under- 
taking anything more than that the subject of sale 
is a pledge and irredeemable, and that he is not cog- | 
nizant of any defect of title to it.” Baron Parke, 
however, made two compromis ng adm’ssions. The 
first was that with respect to executory contracts, 
where the subject is unascertained, “it would prob- 
ably be implied that both parties meant a good title | 
should be transferred.” The second was that, “ if 
articles are bought in a shop professedly carried on 
for the sale of goods, the shopkeeper must be con- 
sidered as warranting a good title. In such a case” 
—and this is the important point —“‘the vendor 
sells as his own, and that is what is equivalent to a 
warranty of title.” This dictum rang the death-knell 
of the old common-law theory of caveat emptor in 
titles to personalty. The moment it was made clear 
that the test of an implied warranty was whether 
the vendor sells “as his own,” and whether he did 
or not depended on whether it was “ reasonable ” | 
to suppose that he did, then in practice Coke’s old’ 


| ership. 


maxim was bound to become the exception and not 
the rule. Judicial opinion was bound to recognize 


| that the contract of sale from its very nature implied 
| that the seller sold “as his own,” for the only alter- 


native was to say that the average buyer intended 
to get, not the article, but a chance —a gambling 
risk—a lawsuit. The recognition came fifteen 
years later in the case of Eicholz v. Bannister (17 
C. B. R. n. s. 705). To be sure all that the facts of 
the case required was a declaration that where 
the seller is a job warehouseman he impliedly war- 
rants the title to the lots sold unless the contrary 
appear. But Erle, C. J., met the issue squarely, 
“In almost all the transactions of sale in common 


| life,” he wrote, “ the seller, by the very act of selling, 


holds out to the buyer that he is the owner of the 
article he offers for sale. The sale of a chattel is the 
strongest act of dominion that is incidental to own- 
A purchaser, under ordinary circumstances, 
would naturally be led to the conclusion that, by 
offering an article for sale, the seller affirms that he 


| has title to sell, and that the buyer may enjoy that 


for which he parts with his money.” 


Thus died a time-honored principle by the hand of 
a clearer-eyed justice. It required but an official 
statement to make the close of the chapter formal. 
The statement. was given by Stephen, J., in 
Raphael v. Burt (C. & E. 325 [1884]). The trans- 
action was a sale of United States bonds by the de- 
fendant to the plaintiff, in good faith and in the 
common course of business. The bonds, however, 
had been stolen, and the rightful owner claimed 
them of the plaintiff. The latter then sued the de- 
fendant for the purchase-price. The court upheld the 
suit. “A sale of chattels,” it said, quoting Mr. 
Benjamin, “implies an affirmation by the vendor 
that the chattel is his, and, therefore, he warrants 
the title, unless it be shown by the facts and cir- 
cumstances of the sale that the vendor did not in- 
tend to assert ownership, but only to transfer such 
interest as he might have in the chattels sold.’ “It 
appears,” continues the opinion, “that the words 
‘personal chattels’ are too narrow, and that the 
principle will apply equally to all sales of personal 
property, including such instruments as these now 
in question.” Thus both in maxim and in practice 
the rule so squarely put by the early commentators 
was pared away into the exception, and what was 
then an exception was elevated into the rule. 

In America this slow development was not found 
necessary. Early in the century, Kent (2 Com. 478) 


| wrote: “If the seller has possession of the article, 


and he sells as his own, and not as agent for an- 
other, he is understood to warrant the title.” It is 
true that the English authorities, to which he refers, 
do not, save for a vague passage in Blackstone, 
sustain him. But from that day to this the Ameri- 
can courts have not deviated from the principle the 
great chancellor then announced. In Coolidge v. 


| Brigham (1 Met. 551) Wilde, J., says: “ The vendor 


in possession is alwavs understood to affirm that 


the 
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the property he sells is his own. This rule of law 
is well established, and does not trench unreason- 
ably upon the rule of the common law, caveat emp- 
tor.” Of the basis on which this principle is rested 
there can be no doubt. “ Possession of personal 
property implies title” (Burt v. Dewey, 40 N. Y. 
283). Again, in Hoe v. Sanborn (21 N. Y. 556), 
“The vendor knows the source from which his title 
is obtained, and has, therefore, means of judging of 
its validity which the purchaser cannot be supposed 
to have. Hence it is the doctrine, both of the civil 


and the common law, that every vendor impliedly ' 


warrants that he has the title to what he assumes to 
sell.” Of course such an implication will not be 
made when the facts show that the vendor “ did not 
intend to assert ownership in himself, but simply to 
transfer such interest or title as he has” (Cohn v. 
Ammidown, 120 N. Y. 398). Such would be the 
conclusion when the buyer has equal opportunity 
with the vendor of investigating the title, as in the 
sale by a pawnbroker of an unredeemed pledge, or 
by a seller in an official capacity. The ordinary pre- 
sumption, also, would be negatived where the seller 
is an owner of only a limited interest, such as an 
administrator, an executor, a trustee or an assignee 
in bankruptcy, in which the character of the sales 
and the objects for which they are made, are well 
known to the purchaser. An auctioneer, who sells 
as agent fora disclosed principal, is probably entitled 
to exemption for himself. But if he fail to tell for 
whom he is selling, he contracts personally, and if 
| “the property is afterwards claimed by a superior 
title, the purchaser may, in an action for money had 
and received, recover the purchase-price from the 
auctioneer’ (Seemuller v. Fuchs, 64 Md. 217). 


CuHARLES HENRY TUTTLE. 
6 West 82p Street, New York Ciry. 


——4—___ 
Rotes of Cases. 


Common Carriers— Rights of Passengers to 
Carry Small Parcels in Passenger Cars.— The deci- 


sion of the Court of Errors and Appeals of New 


Jersey in Runyan v. Central R. R. of N. J., presents | 


the latest phase of a litigation which has been many 
times before the New Jersey appellate courts. It 
was held that the evidence of usage presented was 
sufficient to support a verdict that the defendant 
company, a common carrier, had adopted a rule 
that passengers might carry with them in the passen- 
ger cars small parcels of merchandise belonging to 
them, and that a notice that passengers would not be 
allowed to act as express messengers was not incon- 
sistent with such rule. It was further held that when 
a person has purchased a legal right to enter as a 
passenger the train of a common carrier, but is 
notified by an agent of the carrier that his right is 
denied, he may nevertheless make reasonable efforts 
bona fide to exercise his right, and physical resistance 


interposed by the carrier’s agents to such efforts will ' 


constitute a tort, and in an action therefor the in- 
dignity, as well as the personal violence, may be 
considered by the jury as an element of compensa- 
tory damages. The court said in part: 


Numerous witnesses testified that for many years 
past passengers had been in the habit of taking into 
the cars, and keeping near them throughout their 
journey, all sorts of merchandise, sometimes in 
closed packages, sometimes in open receptacles, 
and sometimes entirely uncovered, and_ that 
this common practice was never interfered with 
by the agents of the company, unless the arti- 
cles were so bulky as to incommode other persons. 
This evidence formed a legal basis for an inference 
that the practice was known, not merely by the sta- 
tion and train men, but also by those to whom they 
were responsible, the officers and directors of the 
corporation, that the practice had the sanction of 
the company, and that the regulation relied on by 
the plaintiff really existed. 

Secondly, the defendant insists that notice of the 
rescission of this regulation was given to the plaint- 
iff. But we think the testimony afforded no evi- 
dence of such rescission. The matter proved was 
that the plaintiff, and perhaps the public, were noti- 
fied that persons would not be allowed to use the 
passenger cars for the purpose of carrying on an 
express business, but no attempt was made to inter- 
fere with the common practice of passengers in pos- 
session of their own parcels. The objection to the 
plaintiff's entrance upon the cars arose wholly from 
a false suspicion that he was acting as an express 
messenger, a suspicion which he tried to dispel by 
repeated assertions that the packages were his own, 
and that he was acting for himself only, as at the 
trial the fact appeared to have been. 

* * * * * 


Fifthly, it is objected that the judge refused to 
charge the following request: “The racks which 
were placed in the cars being shown to have been 
made and used for personal baggage, no presump- 
tion arises that the company thereby invited their 
use for the carrying of merchandise.” The evidence 
did not show that these racks were used for personal 
baggage exclusively, and their common use for 
small packages of merchandise was one of the cir- 
cumstances from which the plaintiff sought to have 
an inference drawn that they were provided for such 
packages as well as for baggage. But there were 
other circumstances to support such an inference, 
and a judge is not required to charge whether part 
of a group of incidents adduced to prove a fact is 
alone sufficient to establish the fact (Traction Co. v. 
Chenowith, 61 N. J. Law, 554, 39 Atl. 1067). 


Carriers — Threatened Collision—In Green v. 
Pacific Lumber Co., decided by the Supreme Court 
of California in November, 1900, it was held that, 
whether a passenger on a train, who, when a col- 
lision with another train seemed certain, jumped 
from the car, and, falling face downward on the 
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track, where danger from the cars still threatened | 
her, rolled from the track, and in doing so was | 
carried down an embankment, was guilty of con- | 
tributory negligence, was a question for the jury. 

It was further held that the allegation of a com- 
plaint that plaintiff, a passenger on a train, in her 
effort to escape the danger of a threatened collision, 
“was thrown on the track and injured,” is sup- 
ported by evidence that she jumped from the train, 
and, falling face down on the track, where aanger 
from the cars still threatened her, she rolled from 
the track and down an embankment, as all this 
may be grouped as a single act, especially where 
it went to the jury without objection that it was 
not within the pleadings. 

The court said, in part: 

“This is an action to recover damages for per- 
sonal injuries. Defendant appeals from the judg- 
ment and order denying a motion for a new trial. 
Defendant was engaged in the lumber business and 
in connection therewith operated a_ railroad. 
Plaintiff was a passenger upon this railroad, travel- | 
ing from the town of Scotia to Alton. The railroad 
was a single-track road, and between these two 
points, while the train was going at the rate of 
eight or ten miles an hour, an approaching freight 
train disclosed itself in front, a few hundred feet 
distant, as it emerged from around a curve. A 
collision seemed certain and the plaintiff, as well 
as others upon the train, escaped therefrom to the 
ground. In her efforts to escape the threatened 
danger she jumped or stepped from the train, fell 
upon the track and rolled down an embankment, 
suffering great personal injuries. Various ques- 
tions are raised by this appeal upon the giving and 
refusing of certain instructions as to the law, and 
some rulings upon the admission and rejection of 
evidence are also assailed. It may be conceded | 
that when the defendant attempted to operate two | 
trains upon a single track at the same place and 
time, traveling in opposite directions, it was guilty 
of gross negligence. But defendant now insists 
that plaintiff was guilty of contributory negligence 
— first, in this, that if she had not jumped from the 
train she would not have been injured, and, ergo, 
she should not have jumped; and, second, that, af- 
ter having jumped, she should not have fallen and 
rolled down the embankment. When a passenger 
upon one railroad train observes a second train 
upon the same track a few hundred feet distant, 
the two trains rapidly approaching each other, dan- 
ger is right at his elbow, and it behooves him to do 
something and do it quickly. There is no time to 
enter into. mental calculations, mathematical or 
otherwise, as to whether or not it is best to stand 
your ground, and trust to some avertment of the 
collision, or, upon the contrary, to escape from the 
scene of the danger at the quickest possible mo- 
ment. And the law recognizes that under these 
circumstances a man may do the wrong thing, his 
act thereby resulting in an injury to himself, and 
yet not be held guilty of contributory negligence. 


| 


This principle of law may be thus stated: ‘If a rail- 
road company so operates its trains as to place its 
passengers in situations apparently so dangerous 
and hazardous as to create in their minds a rea- 
sonable apprehension of peril and injury, and 
thereby excite their alarm and induce them to 
make efforts to escape, and if in such efforts to 
escape they receive personal injuries, it is respon- 
sible in damages for its negligence.’ Under the cir- 
cumstances of this case, tested by this principle of 
law, it was essentially a question of fact for the 
jury as to whether or not plaintiff was justified, in 
view of all the surrounding conditions, in jumping 
from the train. 

“The same principle of law may be invoked upon 
the second contention made as to contributory neg- 
ligence. If the danger of collision is hanging right 
over a passenger’s head, the proprieties and niceties 
usually demanded of passengers in alighting from 


| trains certainly need not be observed to their full 


extent. Under those circumstances a person does 
not stand and ponder upon the order of his going, 
but goes at once. A safe or unsafe spot may be 
chosen upon which to alight from the cars. If 
the spot be unsafe and dangerous, that fact, of itself, 
will not necessarily defeat a right of recovery, even 
though a safe and secure spot was at hand, and 
equally ready of access. The plaintiff testifies that 
in jumping from the train she fell upon the track 
face downward; that danger still threatened her 
there as the cars were liable to pass over here, and 
in rolling from the track she was carried down the 
embankment. Certainly this court will not hold, 
as matter of law, that her acts, under the circum- 
stances detailed, amount to contributory negli- 
gence.” 
a 


DISTURBING RELIGIOUS ASSEMBLIES. 
“T HERE are numerous cases in which the courts 
have decided questions as to the criminal 
liability of persons who misbehave themselves at 
religious meetings. It is no exaggeration to say 


‘that in some of these cases the conduct of the 


offenders was more indecorous and flagrant than 
has ever characterized a _ political meeting. 
Apropos of a recent case in Georgia, it is pro- 
posed to mention here a few of the cases in which 
it has been decided that a church-goer must not 
disregard the common proprieties that are usually 
insisted upon by society. 

In Bice v. State (109 Ga. 117) the defendant was 
indicted under Penal Code (Ga. sec. 438), which 
prohibits any person from carrying to a church or 
other place where people have assembied for 
divine worship any liquor or intoxicating drink. 
To this mandatory provision of the statute certain 
exceptions are made in section 441, which provides 
that it shall not be unlawful to use intoxicating 
liquors at such places in case of accident or mis- 
fortune, and that practicing physicians may carry 
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and use in such places such liquor as they may 
deem necessary in their regular practice. In the 
above-mentioned case it appeared that the defend- 
ant went to church carrying his wife in a buggy. 
“On arriving there he detached his mule and left 
the buggy one or two hundred yards’ distant from 
the church. He had some whiskey in a bottle, 
which he left in his buggy when he and his wife 
went into the church building, where a religious 
meeting was in progress.” Upon this state of 
facts it was held that the defendant was guilty of 
violating the statute. The defense relied on by the 
accused was that his wife for two years had been 
troubled with heart disease, and that a physician 
furnished him the whiskey and told him it was 
necessary to take it along for her. It does not 
seem to have been questioned that the defendant 
carried the liquor to church in good faith, and, 
under the circumstances set up by him, nor did it 
appear that the defendant or his wife drank or had 
drunk any of the liquor, or that either of them 
intoxicated disortlerly. 
judgment of conviction was affirmed. 


Nevertheless, a 
Although, 
on the facts stated, the case was a hard one, it 
would seem that it was correctly decided. Any 
other decision would have opened the door for 
evasions of the statute which would have rendered 
Said the court, per Little, J.: “ The 
object of this provision of the law was to abso- 
the indulgence in intoxicating 
liquors at a church where people were assembled 
for worship, and such object would be defeated, if 


was or 


it nugatory. 


lutely prevent 


the provision were so construed as to permit per- 
sons to take such liquors to a point within one or 
two hundred yards of the church building, within 
ready reach of the thirsty. It was hardly contem- 
plated that the statute would only be violated by 
taking the liquor into a church. Certainly its pur- 
pose to order and promote that 
decorous conduct on the part of those who attend 
the services which befit the occasion, and to abso- 
lutely prohibit the introduction into the assembly 
of an influence which might defeat these objects.” 
» In every congregation assembled for religious 
worship or any other meeting assembled for a law- 
ful purpose there must necessarily exist the power 
to preserve order and to expel and remove by 
necessary force any person guilty of a disturbance 
of such meeting who shall persist in such disturb- 
ance so that it cannot be conducted in an orderly 
and proper manner, and it is not necessary that 
such disturbance should be wilful. If the person 
is guilty of disturbing the meeting and interrupting 
its order and decorum, the application of such force 
as may be necessary to remove him is justified. 
Ordinarily, or at least, very often, the duty of 
Preserving the peace and _ maintaining 
devolves upon the pastor or occupant of the pulpit. 
A minister has ample authority to preserve order 
and to rebuke all persons who are guilty of dis- 
orderly conduct pending the services, and he is 
empowered to put out of the church a person who 


was preserve 


order 


persists in disorderly conduct. The foregoing 
propositions are abundantly sustained by authority, 
and particularly by Wall v. Lee (34 N. Y. 141), in 
which case it was said: “As the acknowledged 
presiding officer of the meeting, it is his duty to 
check all attempts to interrupt its order, quietness 
and solemnity, and for this purpose he unquestion- 
ably has full power and authority to call upon 
others to aid him, or direct them to remove the 
offender. In this therefore, he has a 
greater right to enforce order and use force for 
that purpose than other member of the 
congregation.” 

As regards the nature or character of the 
religious meeting which is entitled to the protec- 
tion of the law against boisterous and disorderly 
persons, it may be said that the protection which 
the law throws around religious worshipers 
extends to all, irrespective of creed, opinion or 
mode of worship; and it has been accordingly held 
that where a person attends a meeting of the 
Salvation Army he must behave himself in a 
decorous manner. Hull v. State (120 Ind. 153), in 
which case the meeting was not conducted in the 
street, but in a hall, it was held that the defendant, 
upon being courteously requested to refrain from 
smoking a cigar and to remove his hat, was 
bound to do so. It has likewise been held that tne 
camp-meeting is indictable 
offense, and that a person who fires pistols in the 
neighborhood of a camp-meeting and otherwise 
makes night hideous and terifies the men, women 


sense, 


any 


disturbance of a an 


and children who are attending the camp-meeting, 
is guilty of a criminal offense (Ball v. State, 67 
Miss. 358). 

In addition to held as above 
mentioned, with reference to the firing of pistols, 
smoking cigars and refusal of a man to remove his 
hat, it that the striking of 
matches and lighting and smoking a pipe is such 
misbehavior as will subject the offender to punish- 
ment (Taff v. State, 90 Ga. 459). A person who 
goes to church and attends religious worship has 
no right, pending the service, to call the preacher 
or pastor to account for statements made by him 
in his sermon; and where a member of the congre- 
gation calls upon the pastor for an explanation 
of what he has said in his sermon, in such a way 
as to disturb the meeting, the pastor may put him 
out of the church (Wall v. Lee, 34 N. Y. 141). In 
State v. Linkhaw (69 N. Car. 214), the defendant 
was indicted for disturbing a religious congrega- 
tion, and the evidence showed that the disturbance 
consisted in his way of singing so that at the end 
his heard after all the 
singers had that he thereby 
excited mirth in one portion of the congregation 
and indignation in the other. The church mem- 
bers and authorities expostulated with him about 
his singing and the disturbance growing otit of it, 
but he replied that he was merely worshiping God, 
and, in performance of his duty to worship God, 


what has been 


has been declared 


of each verse voice was 


other ceased, and 
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was singing. Because of a stipulation between the 
State and the defendant that he had no intention 
or purpose to disturb the congregation, but, on the 
contrary, was conscientiously taking part in the 
religious services, it was held that he was guilty 
of no offense, the court declaring that he was a 
proper subject for the discipline of the church. 

It is the generally-accepted doctrine in the 
United States that the constitutional right of every- 
one to worship God according to the dictates of 
his own conscience does not confer the right to 
have or use a firearm in such worship —at least 
where such worship is being publicly conducted. 
Furthermore, as was decided in State v. Wilforth 
(74 Mo. 528), the provision of the United States 
Constitution “that the right of the people to keep 
and bear arms shall not be infringed” does not 
guarantee the right to carry arms into a church, 
and a statute forbidding the carrying of arms into 
any church or place where people are assembled 
for religious worship is constitutional Law 
Notes. 

———- - ¢—- —— 


MAUD MULLER. 


(WitH APOLOGIES.) 


Maud Muller, same old Maud again, 
Grew tired of raking the hay and grain: 
And vowed she’d quit, and never more 


Rake the meadow, or do a chore. 


So she thought a while until she saw, 


A vision which said “ study law.” 


So she dropped the rake and left the farm, 
And determined then to spread alarm 


Midst male attorneys of the bar, 
And dreamed of times not very far 


When at the court she'd plead a case, 
And lead all lawyers a lively pace. 


So she started in with an awful vim, 
And studied till the lights grew dim: 


And soon the news spread near and far, 
That “ Maud’s a member of the bar.” 


And it came to pass she got a case, 
[Some word I need to fill up space] 


Then she pondered some, for quite a while, 
Before she brought her case for trial. 


But finally the day drew near, 
When Maud in court would have to appear. 


So she rigged herself up in a stunning gown, 
“ This rig,” said she, “ will catch-the town, 


And serve to court the jury's grace, 
And aid me in the plaintiff's case.” 


The court was crowded to the door, 
A hundred persons — maybe more 


Had gathered there to hear her plead, 
And argue, talk and intercede, 


And as the jury took its seat, 
She smiled at them so very sweet, 


And when the judge assumed the chair, 
She bowed with a most pleasant air. 


The case was called, the trial begun, 
Maud smiled at juror number one, 


And blandly gave a knowing wink 
As she fixed her papers, pen and ink. 


All jurors, too, received a glance, 
For Maud was winning her case in advance. 


Tho’ the judge’s manner was rather tame, 
He was certainly on to Maud’s little game. 


He knew he had seen her some time ago, 
But where, at that moment, he didn’t know. 


At last he recalled he had seen that face, 
In Whittier’s poem, and the meadow the place, 


But her costume was changed, she was stylish an 
neat, 
And no longer she trod in her lovely bare feet. 


The tan on her face, she’d formerly worn, 
Had now disappeared, nor was her dress torn 


And he thought of the time she was raking the ha 
In the meadow on that calm summer’s day. 
And these were his thoughts as the trial ha 
progressed, 


Until the bright sun was well in the west. 


And as she so sweet at the jury would nod, 
This man on the bench was dead on to Maud: 


And it set all his sensitive nerves so ajar, 
To see her discard the rake for the bar. 


And at last when he started the jury to charge, 
[This lord of the bench, with learning so large], 


Proceeded to rake in his own little way, 
And raked little Maud o’er the coals, so they say. 


Most harshly on poor little Maud did he pounce, 
And capped well the heard | 
announce, 


climax, when 


“ Of all sad things, the saddest by far, 
Are feminine members of the bar.” 
« « x « 
Maud Muller, after that trial day, 
Went back to the woods to rake the hay. 
Harry A. BLoomBerc, 
Of the New York Bar. 
132 NassAu STREET, New York City. 
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—_—_— 


DOMICILE OF CHILD OF DIVORCED 
PARENTS. 


|* THE case of Hicks v. Fox (In re Vander- 
water’s Estate), decided August 16, 1900, the 
Supreme Court of Minnesota holds that when a 
divorce has been granted to the wife and unre- 
stricted custody of the minor child of the marriage 
B civen her by the decree, her own domicile estab- 
lishes that of the child, and that upon the law of 
the domicile of such minor child at the time of its 
death depend the inheritance rights of its heirs. 
In its discussion of the question, the court said: 
“The most difficult question arises from the 
determination of the domicile of Ethel at the time 
of her death, and this perplexity is occasioned by 
the artificial rules which have long been recognized 
concerning the subject in analogous cases. It is 
contended by counsel for respondent that the domi- 
cile of a child is that of its father, and that, not- 
withstanding the legal separation of father and 
mother, or the guardianship imposed by the courts 
upon the mother, the domicile the father is 
limputed, as a matter of law, to the child, which 
domicile affects inheritance rights, draws to it 
the law of such domicile and controls the dis- 
position of its estate. It may be conceded that 
this contention finds support from cases in 
England and this country, but none that directly 
decide upon the relations arising from the separa- 
tion of the husband and wife, when the custody 
of the minor child is given to the latter. The 
theory that the domicile of the father continues 
until the majority of the child, without reference 
to the residence of the child and the real custody 
and control by the mother, is one of our inherit- 
ances from the common law, which merged the le- 
gal entity of tne wife in that of her paramount lord, 
and recognized no separate right of property in 
her, free from the control of her husband. The 
wife formerly had no separate legal existence, and 
until the recent enabling statutes, recognizing her 
independent right to control and manage her prop- 
erty, had swept away this unjust relic of antiquity, 
it followed, as a logical necessity, that the residence 
of the wife and mother, even in cases of separa- 
tion, did not control and fix the domicile of the 
marriage offspring. There could not, from the 
nature of the case, be two places of domicile, and 
the courts, without right or authority to recognize 
a separate legal existence in the wife, were com- 
pelled to attach the domicile of the child, for legal 
purposes, to the father. Perhaps in a majority of 
cases such a rule was the best that could be 
adopted, and was fraught with the least injury; 
but in a majority of the cases, also, marriage and 
Parentage, from the natural affection and humanity 
of the father, were sufficient to insure the best 
interests of the children. Exceptional cases of 
marital infelicity, producing separations and involv- 
ing judicial interposition to secure the best inter- 


of 


ests of the children, must justify the earnest solici- 
tude of the courts in dealing with the relations of 
husband and wife; and we cannot see why the 
humane and beneficial progress of the law, which 
has endowed married women with the right to hold 
property and the means of its protection, should 
require an adherence to artificial rules, when the 
reason for the same has ceased, or compel us to 
blindly follow shadows, when the substance has 
departed. It has been held that the legal guardian 
of the child may fix its domicile, and that the domi- 
cile of such guardian draws to it that of the child. 
This is obviously the necessary rule, and in such 
cases secures the best interests of the child (Story, 
Confl. Laws, sec. 506; Pedan v. Robb, 8 Ohio, 227; 
Wood v. Wood, 5 Paige, 596; Townsend v. Kendal, 
4 Minn. 412; Gil. 315). It has also been held that 
there is a modification of the rule that arbitrarily 
attaches the domicile of the father to the child, and 
gives it to the mother when the father has 
abandoned it (Corrie v. Corrie, 42 Mich. 509; 
N. W. R. 212). It would seem to follow that if 
the interest of the child is to be considered in cases 
of legal separation, when hostility between the 
father and mother exists, where the latter is 
endowed with the legal custody of the child, there 
is no reason of justice to support the rule that the 
legal residence of the mother and child does not 
control the domicile of the latter. The question is 
new and of first impression in this State, and we 
should adopt a rule consonant with justice, human- 
ity and the progressive spirit of the law, which 
recognizes the separate legal rights of the wife, and 
will also secure the best interest of the party who 
is most concerned; and upon the grounds stated, 
which seem to us to be convincing, we hold that 
at the time of the death of Ethel Vanderwarker 
the domicile of the mother established the domicile 
of the child. This view finds support in the follow- 
ing recent decisions (Wilkinson v. Deming, 8o III. 
342; Burritt v. Burritt, 29 Barb. 124; People v. 
Dewey [Sup.], 50 N. Y. Supp. 1013.— Weekly Law 
Bulletin (Ohio). 
anid 


STATUTORY REVISON IN NEW YORK. 


The final report of the New York State Statutory 
Revision Commission, which was abolished by the 
last legislature and went out of existence with the 
close of the year 1900, has been prepared. It reviews 
the work of the commission and of the special com- 
mittee of the legislature appointed to complete the 


revision work. 


report: 


We take the following from the 


We are informed that all the bills have been care- 
fully examined by or under the direction of the leg- 
islative committee, and this commission has also 
gone over them again for the purpose of perfecting 
them, and it is understood that the bills as presented 
will include the suggestions and amendments made 
by the committee and this commission. 





28 THE ALBANY 


LAW JOURNAL. 





Since the adjournment of the legislature at the last 
session, namely, the drainage law, the Bill of Rights, 
the Court of Claims law and the bill amending the 
forest, fish and game law. 

If the commission had been continued until the 
meeting of the next legislature we could have sub- 
mitted a final general report of our work. Al- 
though such a report cannot be submitted, we never- 
theless feel it is due to the incoming legislature to 
make this informal report of the condition of our 
work before the commission is actually dissolved. 

We present a list and brief description of the pend- 
ing bills, including those prepared by us since the 
adjournment of the legislature. Further details con- 
cerning the bills will probably be presented by the 
legislative committee in its formal report. 

These bills quite readily fall into four classes: 

Minor and also general amendments to existing 
general laws, consisting in the transfer thereto of 
cognate provisions of other statutes, most of which 
have been passed since the enactment of the general 
laws. These are transferred so that the general laws 
will include, so far as practicable, all the statutory 
provisions on a given subject. These provisions are 
added in nearly all cases without change, and are 
not intended to revise the statutes so transferred. 

Partial revisions, of which the town law, the do- 
mestic commerce law and the general municipal law 
are illustrations. These bills include existing gene- 
ral laws on these subjects revised and in part written, 
with the addition of numerous other cognate statutes 
which represent in part the expansion of the sub- 
jects since the enactment of such general laws. 

General revisions not heretofore included in any 


general law, of which the education law, the prison | 


law and the wiils law are illustrations. These are 


intended to include a general revision of the subjects 


named, and are proposed as new chapters of the 
general laws. 

The code bills, including those specifically desig- 
nated as codes and also the bills including provi- 
sions from codes and other statutes involved in the 
general plan of code separation. The proposed 
Code of Civil Procedure, the Justices’ Code, the 
Surrogate’s Code, the jury law, the insolvent debt- 
or’s law and others illustrations this class 
Nearly all of these so-called code bills also include 
provisions now in general statutes. 

There are fifty-two bills still pending to bring the 
revision down to date, according to the Revision 
Commission’s plan. 

We take this occasion to urge on the legislature 


are of 


of 1901 the importance of promptly completing the | 
The work was begun in 


revision of the statutes. 
1889, and is now nearly completed. Forty-eight 
general laws have been passed, and the bills now 
pending and proposed by us will add fourteen to this 
number, making sixty-two in all, besides five codes. 
The forty-eight general laws already enacted include 
the revision and repeal of about 3.250 miscellaneous 
statutes, besides nearly all of the Revised Statutes. 


The consolidation and condensation of all these lay 


into forty-eight general laws is of immense impor. Spos: 


ance as a matter of convenience, if for no other re; 
son. Which is easier for the busy lawyer or oth 
citizen, to try to find the law in forty-eight compac™ 
statutes, or to search through 3,250 laws, besides 
Revised Statutes? 

We think that the general laws now in force, in 
cluding the amendments suggested by us in thy 
foregoing bills, together with the new general lay 
and codes, can all be published in four volumes ¢ 
moderate size. This cannot be deemed a larg 
body of general laws for a great State like Nev 
York. The revision is now so nearly complete( 
that it should be finished and the laws and codes 
with all amendments to date, published as one bod; 
of law. If this can be done the confusion which ha 
to some extent necessarily existed during the pro 
gress of the revision will cease, and our gener 
statutes will be reduced to a systematic and harmoni 
ous form. 

Governor Odell, in his first annual message to the 
legislature, has this to say upon the subject of statu 
tory revision: 

“In 1899 the Statutory Revision Commission wa 
appointed to prepare bills for the consolidation an/ 
revision of the statutes (L. 1889, ch. 289). In 18% 
the commission was designated to revise the Cot 
of Civil Procedure (L. 1895, ch. 1036). The com 
mission began work upon the general laws in 18% 
and since that time forty-eight of their general law: 
have been enacted by the legislature. At the las 
session of the legislature the commission presented 
certain new general laws and amendments to near 
all of the general laws previously enacted, whici 
bills in the judgment of the commission, were neces: 
sary to bring the general laws down to date. Thi 
commission also presented eleven bills as a plan for 
the revision of the Code of Civil Procedure. All ¢ 
these bills introduced in 1900 were referred to % 
special committee of the assembly, and upon the 
adjournment of the legislature a joint committee ( 
senate and assembly was appointed to consider then} 
and report thereon to the legislature of 1901. Or: 
January 1, 1901, the Statutory Revision Commissiot 
went out of existence by legislative enactment (L 
1900, ch. 664). The plan of code revision proposei 
by the Statutory Revision Commission has been dis 
| approved by bar associations of the State, on tht 
ground that it does not purport to revise the practic: 
provisions of the present code. The plan proposeé 
by the committee contemplates the removal from th 
Code of Civil Procedure of all the provisions no 
relating directly to practice and the assignment 0 
| this material to a proper place in the general law 
|and to make such obviously necessary changes 1 
| pleading and practice as may be agreed upon. [I ail 
| informed that the revision of the general laws r¢ 
| ported by the Statutory Revision Commission is n0 
based directly upon the session laws, and I believ§ 
that no revision can be complete which does not tak 
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1 Mento account the entire field of legislation and dis- 

3 Our laws should not remain in 
present confused condition. To this end I 
st that a special committee be appointed in 


f all laws. 





atimeach house of the present legislature to take charge 
thillfof the bills referred to the joint committee last ses 


sion; and further recommend that a special com 


imlmittee be appointed to complete the revision of the 
thalmCode of Civil Procedure and the statutes upon plans 


awimto be agreed upon by the committee in conference 


; jmwith the bar associations of the State, with instruc- 
rgmmtions to report said revision to the legislature of 
\ ewimg1902.”" 

tec -—- ——_ —_——_ 

des 


‘ NEW YORK STATE BAR ASSOCIATION, 


ha ANNUAL MEETING. 

Dro. ree 

era The twenty-fourth meeting of the State Bar Asso- 
OniMciation, which will convene in this city on Tuesday, 


anuary fifteenth at 11 A. M., in the common.council 














hamber, will be a meeting in importance fitting with 
the opening of the new century. 

The questions to be discussed are vital to the wel- 
Hare of the State and nation and the society. 

The Rt. Rev. William Croswell Doane, bishop of 
he Episcopal diocese of Albany, who has made a 
serious study of the divorce question, will read a 
paper on “ Divorce.” The question will be dis- 
ussed in open session. 

J. Newton Fiero, chairman of the committee on 
Jaw reform, will submit the draft of an act “ to estab- 
lish a with the of other States 
relating to divorce procedure and divorce from the 


law uniform laws 


bonds of marriage.” The provisions of the law 


hic 

acesaproposed by the committee are printed below. 

Thi The part which Mr. Wu Ting-fang, the distin 
» fe euis! ed Chinese minister, will take in the proceed 
1 ofmngs, is referred to elsewhere in the JoURNAL. 

to a lhe first session will be devoted to the transaction 
thggol such business as may properly come before the 
oe ogneeting under the by-laws of the association. 

then At the afternoon session, which will open at two 


o'clock, the address by the president, former judge 
of the Court of Appeals M. Finch, 
‘Legal Education,” will be delivered. Judge Finch 
the dean of the Cornell Law School and has made 
life study. His 
is a lawyer, jurist and essayist is universally 













Francis on 


the subject of legal education a 
abilit, 
recognized. 

After the president’s address the election of officers 


will take place and some of the papers which have 


s nompeen prepared for the meeting will be read. A 
nt og—Perusal of the list will easily show their importance 
and interest. The secretary has thus far been ad- 


ised of the following: 


“The Constitution and Our New Possessions,” 


i tian answer to ex-President Harrison, by Charles A. 
IS MMGardiner, Esq., of New York. 

elie “The Uses and Abuses of Corporations,” by the 
tasiHon. Walter S. Logan, of New York 


XUM 


“The State Constabulary 
P. Norton, of Buffalo. 

“The New Constitution of the United States,” by 
John H. Hopkins, Esq., of Rochester. 

“The International Court of Arbitration at The 
Hague,” by Frederick W. Holls, Esq., of New York. 

“ Divorce,” by the Rt. William 
Doane, D. D., LL. D. 


Bill,” by Prof. Charles 


Rev. Croswell 
Of the above papers those which are only to be 
read will be listened to at the session on Tuesday, 
and those of the papers, the subjects of which are 
to be discussed by. the members, will be heard dur- 
ing the sessions appointed to be held on Wednesday. 
In the assembly chamber, on Tuesday evening, at 
eight o'clock, the annual address before the associa- 
tion will be delivered by his excellency, Wu Ting- 
LL. D., envoy extraordinary and minister 
plenipotentiary of the the 
United States, Spain and Peru. Minister Wu has 
chosen for his subject, ‘“ Chinese Jurisprudence.” 
Admission to the address of Mr. Wu will be by 
card. After the address he will be given a reception 
at the Fort Orange Club. 
On Wednesday morning at ten o’clock the asso- 
ciation will again convene in the common council 


fang, 


emperor of China to 


chamber of the City Hall, at which time the subjects 
suggested at the joint meeting of the executive com- 
mittee and law reform committee will be discussed, 
and such other business relating to the work of the 
profession will be discussed as shall properly come 
before the meeting. 

At the afternoon session the discussions and the 
general transaction of business will be continued. 

On the evening of Wednesday at seven o’clock the 
annual banquet of the association will be held at the 
Minister Wu Ting-fang has consented 
to become a guest at the banquet, at which time he 
will respond to a toast, the sentiment of which will 
The toast list is now being 


Ten Eyck. 


be announced later. 
carefully prepared and already includes the names of 
the Hon. David B. Hill, Mr. Carr and 


the Hon. John B. Stanchfield. 


Lewis E. 


The provisions of the divorce law which will be 
discussed are as follows: 

Section 1. No divorce shall be granted for any 
cause arising prior to the residence of the complain- 


ant or defendant in this State which was not a 
ground for divorce in the State where the cause 
arose. 

§ 2. No person shall be entitled to a decree for 


any cause arising in this State, who has not had 
actual residence in this State for at least one year 
next before bringing suit for divorce, with a bona fide 
intention of making this State his or her permanent 
home. 

§ 3. 
any cause arising out of this State unless the com- 


No person shall be entitled to a divorce for 


plainant or defendant shall have resided within this 
State for at least two years next before bringing suit 
for divorce, with a bona fide intention of making this 
State his or her permanent home. 
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§ 4. No person shall be entitled to a divorce un- 
less the defendant shall have been personally served 
with process if within this State, or if without this 
State, shall have had personal notice duly proved 
and appearing of record, or shall have entered an 
appearance in the case; but if it shall appear to the 


satisfaction of the court that the complainant does | 


not know the address nor the residence of the de- 
fendant, and has not been able to ascertain either, 
after reasonable and due inquiry and search, con- 
tinued for six months after suit is brought, the court 
or judge in vacation may authorize notice by publica- 


tion of the pendency of the suit for divorce, to be| 


given in the manner provided by law. 

§ 5. No divorce shall be granted solely upon 
default nor solely upon admissions by the pleadings, 
nor except upon hearings before the court in open 
session. 

§ 6. After divorce, either person may marry 
again, but in cases where notice has been given by 
publication only and the defendant has not appeared, 
no decree or judgment for divorce shall become 
final or operative until six months after hearing and 
decision. 

§ 7. Wherever the word “divorce” occurs in 
this act it shall be deemed to mean divorce from the 
bonds of marriage. 

§ 8. All acts and parts of acts inconsistent here- 
with are hereby repealed. 

Other questions suggested are: Changes with ref- 
erence to jurisdiction and practice of federal courts; 
what action should be taken by the association with 
reference to revision of the Code of Civil Procedure 
and general laws, as proposed by the joint commit- 
tee of the legislature? Third, what action can be 
taken by the legislature or courts to prevent fraudu- 
lent divorces? Fourth, should the association take 
any action with reference to the proposed uniform 
divorce law recommended by the commissioners of 
thirteen States at their meeting last August? 


a 
THE ALBANY COUNTY BAR ASSOCIATION. 


The newly-organized Albany County Bar Asso- 
ciation starts off the new year and the new century 
very prospecrously. At the last meeting of the old 
year the following, including many of the most emi- 
nent lawyers of Albany and vicinity, were elected 
to membership in the association: 

Francis Kimball, John V. L. Pruyn, Fred C. 
Ham, Franklin M. Danaher, Richard O. Bassett, 
Luther C. Warner, J. Murray Downs, Edwin G. 
Day, Arthur R. Walsh, George M. True, Russell 
M. Johnston, Lucius H. Washburn, M. J. Severance, 
Jr., Albert C. Tennant, John W. Walsh, Newton W. 
Thompson, Isidore Wachsman, Thomas F. Wilkin- 
son, Albany; Eugene McLean, Watervliet, N. Y.; 
Charles M. Friend, Peter A. Hart, Edward J. Bren- 
nan, Martin T. Nachtmann, Andrew G. Seelmann, 
John H. Dugan, Pierre E. DuBois, Charles E. 
Patterson, Henry S. McCall, John J. Acker, R. B. 


Wagoner, William C. McHarg, Lewis B. Hall, 


Alfred A. Guthrie, Henry D. Burlingame, John J,} 


McCall, Mark Cohn, Albany; United States 
Supreme Court Justice Rufus W. Peckham, Wash- 
ington, D. C.; John A. Delehanty, Patrick C. 
Dugan, John Gutmann, William J. Hillis, John J. 
Brady, William E. Woolard, George S. Hinckel, 
Clifford D. Gregory, John H. McMahon, Edward 
T. Reed, D. Cady Herrick, Martin H. Glynn, 
Joseph P. Coughlin, George A. Reilly, Fletcher W, 
Battershall, John H. Gleason, Daniel J. Dugan, 
Julius Illch, Charles C. Van Kirk, Alpheus T. Bulk. 
ley, Albany; Hiram Griggs, Douglas A. Hinman, 
|, George H. Fitts, Henry A. Strong, Lewis Cass, 
Edward J. Graham, Myer Nussbaum, Herman J. 
| Diekman, C. H. Tomlinson, David H. Stanwix, 
| Albany; John W. Kenny, Watervliet, N. Y.; Wil- 
| liam F. Hickey, Green Island, N. Y.; William A, 
| Hendrickson, Alden Chester, Joseph A. Murphy, 
| Albany; John Scanlon, Cohoes; Zeb A. Dyer, 
| Amasa J. Parker, James W. Bentley, John J. 
O’Neill,» Martin D. Conway, Neile F. Towner, 
W. Van Rensselaer Erving, LeGrand Bancroft, 
| Ralph W. Horne, Robert E. Whalen, P. Francis 
Driscoll, Charles S. Stedman, Charles M. Stern, 
William J. Grattan, Smith O’Brien, S. J. Daring, 
Albany; Joseph H. Hollands, Watervliet. 

The association adopted a resolution presented by 
| J. Newton Fiero, to the effect that the body ap- 
| proves the plan of code and statutory revision 
_ adopted by the joint committee of the legislature, 
|and advises its adoption. The purpose of the pro- 
| posed revision is to take from the present code the 
| chapters not essential to practice and simplify it so 
| far as possible. The resolution is to the same effect 
| as the recommendations along this line in Governor 
| Odell’s message. 

' The Constitution and By-Laws prepared by a 


committee, consisting of Messrs. Fiero, Rudd and § 


Scott, were adopted. 
The association will meet late in February to elect 
officers. 


———- ¢ -—_—— 


EXPERTS’ VIEWS ON A UNIFORM DIVORCE 
LAW. 


Justice David McAdam, of the New York Su- 
preme Court, says on the subject of divorce and 
divorce laws, in a signed article, copyrighted by the 
Christian Herald, New York: 

“You ask me what reforms should the new cen- 
tury bring in the matter of the divorce law— 
should we not have a uniform and just national di- 
vorce law? After considering all points, I find that 
the question merits an emphatic affirmative. The 
present condition of affairs with reference to divorce 
is deplorable. We have now forty-five States, all of 
which (excepting South Carolina, in which divorces 
are not granted) have legislated differently upon this 
branch of the law of domestic relations. The legis- 
lation would not be so injurious in its consequences 


if th 
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if the divorces authorized were confined to cases ; 


where both parties to the marriage actually resided 
within the State where the proceedings were insti- 
tuted, so that actual service of process might be 
made within the jurisdiction of the State court. 
Such a decree, process having been personally served 
on the defendant within the State, is valid every- 
where. 

“A uniform and just national divorce law would 
work a real reform. To enable congress to pass 
such a law it would be necessary to amend the 
federal Constitution so as to grant to the national 
government power to legislate with reference to 
divorce. In conformity with the method of amend- 
ment which has heretofore been followed, congress 
might itself, by a two-thirds vote in each house, 
prepare and propose amendments, which proposed 
amendments would become law upon their ratifica- 
tion by the legislatures of three-fourths of the 
States. The difficulty of the task involved in pro- 
icuring the consent of three-fourths of the States to 
their deprivation of jurisdiction in this important 
part of the law of domestic relations is, however, 
discouraging to the average reformer. 

“The marriage law should also be a national in- 
tead of an exclusive State concern. At present a man 
may marry in each of the forty-five States, and if 
allowed to return to the State where he first married, 
he cannot be punished there for the bigamies. To 
reach him he must be indicted in another State, and 
then extradited by the governor of that State, so that 
he may be tried there. And bigamous cohabitation 
within the United States could be made a criminal 
offense, cognizant by the federal authorities, so as 
to punish a party who, having committed bigamy 
in Canada or any other foreign country, lives in this 
country with the spurious wife. As a result of such 


national legislation there would be few bigamists in | a Teppigpr 
| agement; (3) the recognition of labor as a discipli- 


ethe country, and many here now might find good 
ause to migrate to other climes.” 


Mr. Frederick R. Coudert, of New York, also 
says, on the same subject, in the same series (copy- 
tight by the Christian Herald, of New York): 


“Several weighty arguments might be presented 
in favor of congressional legislation upon the sub- 
ject of a uniform divorce law in all States. It cer- 
tainly is unfortunate that a divorce regularly ob- 
ained in one State from a competent court should 
fail of its effect in another, and that a man or a 
woman should be a husband or wife in New York 
and a single man in Dakota or Nebraska. This, at 
least, is one of the troubles that might be removed 
by national legislation. 

“But is there not much to be said on the other 
side? I may frankly say, at the risk of impairing 
any regard that your readers may have for my 
Opinion, that the way to deal with divorce laws 
ould be to abrogate them in toto. The interests of 
society at large are paramount. Our sympathies are 
ot always judicious advisers; the relief given to 
ndividuals is often a curse upon society. 


“While the national law would thus remedy one 
great inconvenience at least, we should inquire in 
advance of acting what kind of law we are likely to 
secure from congress. The State of New York has, 
upon this subject. been very conservative, and has 
only granted divorces in extreme cases. Most of 
our citizens of New York would be of opinion that 
if the national law which many desire is still farther 
to relax the marriage tie, it were best to allow 
things to remain as they are rather than to fly into 
the arms of unknown evils. Surely it would not be 
an advantage to citizens of New York to have the 
legislation of these States made the law here. It 
would save expense in individual cases, no doubt, 
as it would be easier to employ an attorney in this 
city, and less expensive, than to resort to proifes- 
sional service a thousand or two thousand miles 
away. Fossibly many are only deterred from break- 
ing up their present home by the expense. Whiy 
reduce the cost of matrimonial separation far below 
the present tariff of disbursements? On the whole, 
in the igncrance of what law we might get from 


congress, asstming that it would be inferior to our 


own, I am inclined to think that, unsatisfactory as 
the condition of things now is, it is safer to keep 
it out of national legislation.” 
——_o——_———_- 
PROGRESS IN PENOLOGY. 


If asked to sum up in a paragraph the most im- 
portant indications of progress in penology, the rep- 
resentatives of different schools would undoubtedly 
differ; but speaking as a student of tendencies, prin- 
ciples and results, and not as the exponent of a 
school, I should say that progress in the century just 
closed is evident in the following points: (1) The 
higher standard of prison construction and adminis- 
tration; (2) the improved personnel in prison man- 


nary and reformatory agent; (4) the substitution of 


| productive for unproductive labor, and to a small de- 


gree requited for unrequited labor; (5) an improve- 


| ment in prison dietaries; (6) new and better princi- 
| ples of classification; (7) the substitution of a re- 


formatory for a retributory system; (8) probation, 
or conditional release for first offenders, with 
friendly surveillance; (9) the parole system of con- 
ditional liberation, found in its best form in the in- 
determinate sentence as an adjunct of a reformatory 
system and as a means for the protection of society: 
(10) the Bertillon system for the identification of 
prisoners; (11) the new attention given to the study 
of the criminal, his environment and history; (12) 
the separation of accidental from habitual criminals; 
(13) the abandonment of transportation; (14) the 
humane treatment of the criminal insane, the im- 
provement in criminal procedure, with more effect- 
ive organization in relief and protective work and 
in the study of penological problems; and (15) the 
new emphasis laid upon preventive, instead of puni- 
tive or corrective measures.— S. J. Barrows in the 
December Forum. 
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MR. JUSTICE STORY ON CHIEF JUSTICE 
. MARSHALL. 


The ALBANY LAw JouRNAL has received from the 
Lawyers’ Co-operative Publishing Co., Rochester, a 
copy of their reprint of the oration delivered by Mr. 
Justice Story on Chief Justice Marshall, at the 
request of the Suffolk, Mass., bar, in the year 1852. 
This was perhaps the most notable of the orations 
delivered in honor of the eminent patriot and jurist. 
This oration is published by the L. C. P. Co. out of 
compliment to the American Bar Association in 
honor of “John Marshall Day,’ February 4, tg9o1, 
and will be distributed gratuitously while the edition 
lasts, to all lawyers who will take the trouble to send 
five cents to cover the cost of postage. The address 
is beautifully printed in pamphlet form, with hand- 
some tinted covers —really a work of art. 


eee 
HONOR FOR JAMES W. EATON. 


Hon. James W. Eaton, of this city, has been in- 
vited to deliver a course of lectures on “ The Law of 
Evidence” before the senior class of the law depart- 
ment of Boston University, to continue from the 
present until June. Mr. Eaton will take the place 
of Hon. Jabez Fox, a prominent Massachusetts 
lawyer, who has just been called to the Massachu- 
setts bench. Mr. instructor at the 
Albany Law School, and will continue to hold that 
position and to practice here, the work in Boston 
keeping him absent only two days of each week. 
The Boston U. L. S. is a very large and most pros- 
perous institution, having between 400 and 500 stu- 
dents. The honor is one fitly bestowed, and the 
institution is fortunate in securing so able a practi- 
tioner as is Mr. Eaton. 


Eaton is now 


——-—- > — 
THE HUMOROUS SIDE OF THE LAW. 


“T got drunk on the mornin’ of the new century 
yr honor,” explained Tuffold Knutt, “to drown my 
sorrow.” 

“What was there about the new century to fill 
you with sorrow?” asked the magistrate. 

“T got to thinkin’ that mebby I wouldn't live 
through it, y'r honor.’”’— Chicago Tribune. 


Juries, says the St. James Gazette, have ‘more than 
once added to the gaiety of cities by their curious 
verdicts, and the strange decision of a Chelsea jury 
the other day.does not stand alone. A Welsh coro- 
ner not long ago recorded a verdict on the death of 
a woman that she “fell into the Glamorganshire 
canal, whereby she died, and being of unsound mind 
did kill herself.” A Leicester jury was even more 
inexplicable. It returned a verdict of “ wilful mur- 
der” against a man, but added a’‘rider to the effect 
that the jury did not believe he intended to kill the 
victim! But both these “ good twelves and true” 


must give first place to the jury which arrived at an 
amazing decision in a case of damages for negli-§ 
gence. The jury found that a man fell downstairs inf 
the dark, but agreed that the darkness was not due to 
the defendant’s negligence. The plaintiff was, ney- 
ertheless, awarded £5, and it was suggested that the 
employer should erect a notice warning persons 
against falling down the stairs — presumably in the 
dark! 


“ Now, sir,” said the cross-examining counsel, ac- 
cording to London Pick-Me-Up, ‘do you, on your 
oath, swear that this is not your handwriting?” 

“T’m pretty sure it ain’t,” was the reply. 

“ Does it resemble your writing?” 

“T reckon not.” 

“Do you take your oath that this writing does not 
resemble yours?” 

“Yes, sir.” 

“ Now, sir, will you kindly let me see a specimen 
of your handwriting?” 

“No, I won't.” 

“Oh, you won't, eh? 

“’Cause I can’t write.” 


And why won’t you?” 


“ Prisoner,” said the learned magistrate to a lazy 
fellow before him, “this is the third time you've 
been here.” 

“ But, your honor,” pleaded the prisoner, “ I’ve 
been trying to get work and couldn't.” 

“You wouldn’t work if you could get it.” 

“Yes, I would, your honor.” 

“What kind of work?”’ 

“Anything your, honor, so long as it was honest 
work.” 

“What kind of wages?” 

“Wages is no object, your honor; all I want is 
work, with food and clothing, and a shelter.” 

“And you'd work if you had that sort of a job?” 

“Indeed, I would, your honor; only try me,” and 
the tears actually came into his eyes. 

“Very well,” said the magistrate, kindly, “ we'll 
give you a job, with shelter, food and clothing com- 
bined. Tit- 
Bits. 


Six months’ hard labor. Next case.”— 


an 
NEW BOOKS AND NEW EDITIONS. 


Cyclopedia of Law and Procedure. 

Advance sheets of Volume 1 of the Cyclopedia 
of Law and Procedure, now on the press of the 
American Law Book Company, including the arti- 
cles from “ A” to “ Accord and Satisfaction,” have 
The plan and scope of the work isi 
excellent, covering, as its title indicates, both the 
substantive and remedial sides of the law, and the 
execution of the plan, as exemplified by these titles, 
is no less so. A mere glance at the names of the 
contributors and reviewers, including such names a 
those of Frederick Geller, Esq., Hon. Thomas A. 
Moran and Judge Seymour D. Thompson, makes 
extended criticism almost a work of supererogation. 


reached us. 
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The 


ness, 


text is characterized throughout by great terse- 
combined with absolute clearness of expres- 
and a the 
shows not only their great accurateness, but gives 


sion, careful examination of citations 
evidence of careful, patient and exhaustive research 
into those topics of the law which have been cov 
the 
Reporter 


The citations are not only to official 
but to the National 
American Decisions, American Reports, American 
State Reports, 


Lawyers’ 


ered. 
reports, System, 
Lawyers’ Reports Annotated and 
Edition of the United States Supreme 
Court Reports, which must render them of ines- 
timably greater value to lawyers owning any or all 
of these series. The cases are grouped by States in 
arrangement, enabling turn 
readily to the decisions of any particular jurisdiction 
desired, and in each State group the citations are 
arranged chronogically, with the latest case first, 
thus guiding one in the first instance to the latest 
pronouncement of the court. In addition to the 
citations, the notes contain apt illustrations of the 
law as stated in the text in such happy proportion 
as to render assistance, without giving rise to the 
suspicion of padding; and at appropriate points are 
contained references to forms set out in the reported 
cases, a feature which will commend the book to 
many. In addition to the main heads, the volume 
definitions of the words, phrases and 
used in American and English law, the 
whole forming a complete and valuable law diction- 
ary and glossary. Last, and, by no means, least, in 
the merits of the Cyclopedia, the preface promises 
that no new editions will be necessary, and that by 
means of a simple and inexpensive system of anno- 
tations the same will be kept always abreast of the 
times. This promise, which is perfectly possible of 
fulfilment, will appeal to all who have had reason 
to realize how speedily all digests and encyclopedias 
have heretofore become out of date. 


alphabetical one to 


contains 


maxims 


Ohio Corporations (Other Than Municipal). By 
A. T. Brewer and G. A. Laubscher. Fourth edi- 
tion. Cincinnati: The Robert Clarke Company, 
1900. 

This fourth edition of Brewer and Laubscher’s 

Ohio Corporations, like its predecessors, meets the 


demand for full information on a subject of import- 
Counting the people | 


ance to nearly every citizen. 
in Ohio whose funds are invested in corporations, 
adding those who manage and work for them, 
augumented by those who use them, and few of the 
four million inhabitants of the “ Buckeye” State 
temain. The work is a necessary for 
lawyers; it is an indispensable aid to managers of 


text-book 


domestic companies, and is essential for all agents 
and representatives of foreign corporations. The 
work has for organizing and 
corporations of every description, with by-laws and 
regulations. 


forms 


statements, 
showing what the Supreme and other courts have 


corporations, digested in short, clear 


| without 





conducting | 


It has all Ohio decisions relating to | 


of the vast business managed under corporate 
ganizations. It 


or- 
an analytical index, so ar- 
ranged that any one of the five thousand topics 
scattered throughout the statutes can be instantly 
found. It not only has all the statutes, printed in 
new, clear type, with black-faced headings, but all 
provisions of the Constitution on corporations. 


has 


Haeckel’s “ Riddle of the Universe.” 

In a former issue of the LAw JourNAL a brief 
review of Haeckel’s “ Riddle of the Universe” was 
published. The following criticism, though origin- 
ally written without any idea of its publication being 
contained in a private note to the editor of the 
Law JOURNAL, after a careful reading of the book, 
shows such scholarly attainment, deep research and 
analytic power that it is given for the benefit of the 
JouRNAL’s readers. Its author is a_ well-known 
scholar and original thinker, whose modesty is as 
great as his learning. It is but fair to say that he 
was not consulted as to its publication for fear he 
would refuse to give Hence the 
anonymity: 


his consent. 

To say the truth, the matter presented is not at 
all novel. So far as his observed and recorded facts 
go, the story has been often told in ancient, as well 
as in modern times, and the book is virtually a 
resume of his earlier work. I assume that no intelli- 
gent, unprejudiced person who has given the matter 
a fair degree of attention now denies the progressive 
development of life, not alone back to Haeckel’s 
monad, but beyond it, away down through the vege- 
table, mineral and gaseous kingdoms and on into 
a domain outside the range of human conception. 
Haeckel, I believe, does not postulate a vegetable 
ancestor, nor follow into the animal 
world. He gives us a monad (so did Pythogras), 
that is neither vegetable nor animal, but both, that 
reproduces itself and is its own ancestor. He has 
said that Darwin put aside the first appearance of 
life and he acknowledges that such appearance has 
never been observed; he holds that evolution pro- 
ceeds as a series of natural forces working blindly 
or design. Here I throw up both 
and my feet. How about the geometrical 
so small a thing as the snow-flake? How 
of the formation of crystals? What but intelligence 
governs the combinations of material elements in 
definite proportions and gives to each combination 
its distinctive shape and properties? 

The school to which I shall belong when fitted 
holds that man is the Microcosm and has within 
him every detail of the Macrocosm; the potentiality 
of every organ useful to animal life is wrapped up 
Thus do we account for the progress of 
the embryo. By the way, since the four-weeks-old 
embryos of man and dog are identical, why does not 
Haeckel make them come from a common ancestor, 


his proof 


aim 
hands — 
form of 


in man. 


instead of making man drop in from the quadru- 
What's the Haeckel’s 
theory is essentially materialistic and accidentally or 


mana? odds, anyway? 


. e ° ee | . . . . e 
said on the various questions constantly arising out! blindly mechanical, and intends to provide for 
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descent along a line of permanent characteristics, 
yet jumps man into the scene straight from the ape. 


In fact, such descent seems to control his thought, | 


and, to me, he shows quite as much dogmatism as 
the infallible (?) pope he hates so cordially. Yet 
man and the ape have different characteristics, and 
Huxley could find no intermediate being to fill the 
gap between man and the troglodytes. The most 
man-like monkey lived with man in Pliocene times; 
yet it stands still while man has advanced. Darwin. 
indeed, turns the monkey into man during the first 
half of the Miocene. What's the matter with the 
monkeys now-a-days? They don’t seem to get on 
very fast, do they? 

Before going farther, let me say, in all humility, 
that I am not one to assume to criticise Haeckel. 
He has been abundantly criticised by many com- 
petent men, and some of his dogmas have been 
rejected by not only Kant, du Bois-Reymond, Baer, 
Wundt and others, but by Spencer and Tyndall 
even. Kant, Spencer, du Bois-Reymond and Tyn- 
dall hold that the passage from the physics of the 
brain to the corresponding facts of consciousness is 
unthinkable. 
of the brain are diseased or affected, the correspond- 
ing sense organs are affected, which could not be 
possible, if consciousness were an _ immaterial 
entity. While I do not hold consciousness to be 
“immaterial” in the Haeckellian sense, his reason- 


ing seems to me like that of a crow, who seeing a} 
man vainly trying to shoot her with a defective gun, | 
From the view | 


says that the man has no existence. 
point of anyone who has taken note of the transpo- 
sition of senses, Haeckel occupies the exact position 
of ye crow. It is true that a man issuing from an 
unconscious state usually does not remember the 
interval; the same is true of dreams; still we know 
that in these cases the sense organs can function. 
Do you not think that Haeckel has a tendency to 
adopt every unknown district or gap as additional 


proof of his theory? He lays down his conclusions 


exact knowledge. Yet he and all other scientists 
acknowledge that geology and phylogeny cannot 
rise to an exact science. His knowledge being from 
empirical sources, can it be exact? He makes his | 
theory of direct descent from catarrhine apes a/| 
deductive law, necessarily following from the in- 
ductive law of the theory of descent. 

Again, I must confess my total lack of equipment 
to understandingly take issue with one who “ ad- 
heres firmly to the pure, unequivocal monism of 
Spinoza, viz., matter, or infinitely extended sub- 
stance, and spirit (or energy), or sensitive and 
thinking substance, are the two fundamental attri- 
butes or principal properties of the all-embracing 
divine essence of the world, the universal substance ” 
(page 21), and who does so with such philological | 
gymnastics that I must confess that, as a Graeco- 
Latin collar and pin-hole wrestler with language, he 


Haeckel says that when certain parts | 


takes the monad. My very limited studies have led 
me to accept, so far as I could apprehend, the 
Vedantism of the east, which certainly is nothing but 
an exalted Pantheism. Haeckel postulates a uni- 
versal substance with the attributes, force and mat- 
ter; Vedantism postulates a universal spirit with the 
same attributes. May it not be that this difference 
lies in the fact that those who have strong intuitions, 
in whom the crass material of which the visible 
plane of existence is composed, has been subdued 
or subordinated, give their voice for the view that 
in the universe there are other planes of being than 
the material Haeckel, which, while more 
attenuated, are more enduring and possess greater 
potentialities; while, on the other hand, the Haeckel- 
lian materialist (undeveloped, with reference to any 
plane but the dense material) gives his voice in 
accord with his experience? For myself, I can 
perceive no difference between Haeckel and the 
transcendentalist, so far as dualism is concerned. 

He says, “ by reason only can we obtain a correct 
| knowledge of the world and a solution of its great 
problems ” (page 17). 

Belief in clairvoyance, doubtless, he would char- 
acterize as insanity. If the discoverer of the X-Ray 
had told Haeckel of the peculiar powers of that ray, 
but had lost or broken his producing apparatus, 
Haeckel would probably have called him insane or a 
liar. Yet every man has within him an X-Ray 
apparatus that he may develop, if he will, the “ cor- 
rect knowledge’ of which cannot be obtained by 
To the Haeckellian it must seem 
an impossible condition of matter that would enable 
a person to perform the function or an organ with- 
out using the organ, and yet in a manner trans- 
scendentally more powerful than ordinarily. And, 
nevertheless, this is a fact more easily demonstrated 
than is his theory. 

Finally, every fact he presents has been known 
for ages; and, if he were fair, he would not take to 


one of 


Haeckel’s reason. 


| his own day and generation the credit of making 
with such a smug cock-sureness that I pause to say | 
that his premises should certainly be based upon | 


fresh discoveries of things known to man in the 
hoary past. 


“There's nothing new under the sun.” 


The History of Colonization. 
Times to the Present Day. By Henry C. Morris. 
In two volumes. The Macmillian 
London and New York, 1900. 


From the Earliest 
Company: 


The author, in his preface to this admirable work, 
notes the fact that most of the valuable treatises 
written on this subject have been devoted to special 
epochs or fields of research, are written from the 
standpoint of some one nation, or are too technical 
to be available and interesting to the majority of 
readers. Avoiding these manifest defects and spar- 
ing no labor to the end of making his history com- 
prehensive, Mr. Morris has not only drawn upon 
history, but has carefully studied and digested statis 
tics in order to give a practical value to his work. 
The first part of the work discusses thoughtfully 
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the prime motive for the establishment of colonies, 
their utility to the parent State and the preponder- 
ance of advantages or disadvantages of such depend- 
encies. The author notes the classification of 
colonies as follows: First, those created or acquired 
by military force. Second, those engaged in agri- 
cultural pursuits, where farming is the chief occupa- 
tion of the inhabitants. Third, those engaged -in 
commerce and trade — consisting chiefly of a few 
merchants sent out from the parent State to carry 
on the barter and exchange of commodities with 
the natives of the region where they reside, and, 
fourth, those in which the plantation system pre- 
vails, devoted to the cultivation of such products 
of the soil as cannot, for climatic reasons, be grown 
in the home country. 
as a fifth class. 


Penal colonies are alluded to 
A broader classification than the 
above is suggested, by which colonies are divided 
into “those voluntarily and those involuntarily 
founded by the metropolis; or, rather, those inten- 
tionally established by the government and those 
unconsciously created by the people.” All military 
colonies belong to the first of these classes and many 
trading and agricultural settlements to the latter 
class. ‘“ The object of establishments created by the 
State is manifest; not any nation has ever entered 
upon a colonial policy without the hope thereby to 
strengthen its power, to add to its riches, to assure 
its stability, to increase its influence and to augment 
its prosperity. Whatever the temporary occasion, 
these have universally been the motives of action.” 
Following the excellent introduction to which the 
limitation of space have only permitted us to glance 
at this time, the author gives an almost bewildering 
array of historical data from the earliest attempts of 
the Egyptian and Phoenician adventurers, to the 
latest achievements of the Latin and Anglo-Saxon 
world builders. The consecutive steps by which 
navigation, trade and colonization have progressed 
in natural sequence toward the establishment of 
new States are traced in a manner really masterly. 
A very large part of the second volume is devoted 
to English colonization, a subject so large that we 
cannot even glance at it — it is really a comprelien- 
sive summary of the world’s progress for three 
hundred years. In the concluding chapter, Danish, 
Italian, Swedish, Russian and German 
attempts at expansion are grouped under the head 
of ‘“ Minor Colonization.” An appendix contains 
full and valuable bibliography. To the student who 
desires to master the subject in all its details, this 
work, which is absolutely unique when its wide 
scope and comprehensiveness are considered, is cer- 
tain to prove in the highest degree valuable. 


American, 


Books and Pamphlets Received. 


A Defense of the Negotiable Instrument Act. 
Being a reply to the criticism of Prof. James Barr 
Ames in the “ Harvard Law Review” for Decem- 
ber, 1900, by Lyman D. Brewster, president of the 
National Conference of Commissioners on Uniform 


State Laws. (Reprinted from the Yale Law Journal 
for January, 1901.) 

The Difficulties of Obtaining Justice. A Popular 
science lecture. Delivered before the Denver Philo- 
sophical Society, November 22, 1900, Oscar 
Reuter, of the Denver (Col.) bar. 

——_—_—_ 
THE MIGHTY HUNDRED YEARS. 


by 


Edwin Markham contributes to the December is- 
sue of Success a poem entitled “ The Mighty Hun- 
dred Years,” and having for its theme man’s 
triumph over nature and over man-made oppressive 
laws. We quote the following stanzas: 


Above the dead the circling music sprang — 
Dead custom, dead religion, dead desire; 


; Down the keen wind of dawn the rapture rang, 


White with new dream and shot with Shelley’s 
fire. 
Out of the whirlwind Truth that came on France, 
Rose the young Titaness, Democracy, 
Superb in gesture, with the godlike glance; 
Now stirred, now still with dream of things to be. 


New seeing came upon the eyes of men, 
New life ran pulsing in the veins of Earth: 
It was a sifting of the souls again, 
The weighing of the ages and their worth. * * * 


Lo, man tore off the chains his own hands made; 
Hurled down the blind, fierce gods that in blind 
years 
He fashioned, and a power upon them laid 
To bruise his heart and shake his soul with fears. 


He questioned nature, peered into the past, 
Careless of hoary precedent and pact; 
And sworn to know the truth of things at last, 
Knelt at the altar of the Naked Fact. * * * 
Yea, in the shaping of a grain of sand, 
He sees the law that made the spheres to be — 
Sees atom-worlds spun by the Hidden Hand, 
To whirl about their smail Alcyone. 
With spell of wizard Science on his eyes, 
And augment on his arm, he probes through 
space; 
Or pushes back the low, unfriendly skies, 
To feel the wind of Saturn on his face.. 
He walks abroad upon the Zodiac, 
To weigh the worlds in balances, to fuse 
Suns in his crucible, and carry back 
The spheral music and the cosmic news. 
It is the hour of Man: new Purposes, 
Broad-shouldered, press against the world’s slow 
gate; 
And voices from the vast Eternities 
Still preach the soul’s austere apostolate. 
Always there will be vision for the heart, 
The press of endless passion; every goal 
A travelers’ tavern, whence they must depart 
On new divine adventures of the soul. 
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Litevary Rotes. 


Booth Tarkington, the author of “ Monsieur 
Beaucaire,” is said to be at work on another novel. 
If it proves to be the delight that his last book is, 
he may be sure of an ever-growing audience. 


Gilbert Parker has started for Egypt with Mrs. 
Parker, and will probably go to Dongola and Khar- 
toum. Literary projects and the study of the 
Egyptian administration are the motives of the 
journey. 


In the last number of The London Academy is a 
symposium of opinions from famous literary men 
on books which have appeared in 1900. Among 
them, Mr. Frederic Harrison says that “ The only 
first-class book of 1900 has been Maurice Hewlett's 
‘Richard Yea and Nay.’”’ 


Harper & Bros. announce that hereafter, by 
special arrangement, Mark Twain (Samuel L. Cle- 
mens) will write exclusively for their publications, 


| our mind, the story is one of the most fascinating 
| that this voluminous and talented writer has given 
| to fiction. It is a love story of old Madrid, told 
| with an inimitable delicacy and charm that enthralls 
the reader’s attent- » from beginning to end, and 
this in spite of the fact that the action (of which 
there is no lack) takes place all in one night. There 
is about it an intense realism, and the characters, 
several of which are among the best in modern fic- 
tion, stand forth strongly in a way that stamps M 

Crawford as a real genius, if, indeed, his former 
works had not placed him in that envied category. 


The late Senator Davis is the subject of a char- 
| acter sketch in the January Review of Reviews, by 
the Rev. Dr. Samuel G. Smith, who writes from an 
intimate personal acquaintance with the Minnesota 
senator. In the same number appears a sketch of 
Henry Villard’s picturesque career, with reminis- 
cences of Mr. Villard’s early days as a newspaper 
correspondent, contributed by Mr. Murat Halstead, 
with whom Mr. Villard served on the Cincinnati 
| Commercial before and during the Civil War. 


Harper’s Magazine, Harper’s Weekly and Harper's | 


Bazar, and the North American Review. This ar- 
rangement is similar to that recently made with 
Mr. W. D. Howells. 


Ex-President Cleveland is writing for The Satur- 
day Evening Post a series of strong articles which 
will appear in the magazine during the winter 
months. Some of these papers will deal with politi- 


cal affairs, and others with the personal problems | 


of young men. They will be Mr. Cleveland’s first 
utterances in any magazine on the questions of the 
day since he left the White House. 


The Review of Reviews for January has a capital 


article on Sir John Tenniel and his career of fifty | 
years on Punch, illustrated with a portrait of Ten- | 


niel, drawn by himself, and with reproductions of 
many of his famous cartoons. This study of the 
veteran British cartoonist and his work is followed 
by an appreciation of Mark Twain, the veteran 
American humorist, apropos of his recent return to 
his native shores. : 


McClure’s Magazine for January contains the first 
installment of the “‘ Memoirs of Clara Morris.” It 
describes the famous actress’ first appearance before 
a New York audience, and tells vividly of all the 
trials and triumphs on that crucial occasion. It is 
the most interesting piece of writing we have seen 
in a magazine in many a day. The second install- 
ment of Mr. Rudyard Kipling’s new novel “ Kim” 
is also published in this number. 


F. Marion Crawford’s latest work of fiction, “In 
the Palace of the King,” has evidently struck the 
popular fancy as few modern novels have done, for 
the publishers, the Macmillan Company, announce 
that the book is now in its one hundredth thousand. 
and that the demand for it is still very great. 


To' 


The Living Age for 1901 will present a great 
variety of literature to its readers. The natural 
history articles of this publication are always excel- 
lent, drawn, as they are, from the best sources of 
literature the world round. In the issue for Decem- 
ber first, “ Gulls, Gannets and Shags”’ is the title 
of a thoroughly enjoyable article reprinted from the 
London Spectator. The new volume of the Living 
age begins its fifty-eighth year, and we may venture 
to say that the periodical is as widely read to-day as 
ever in the history of its existence. 


One of the best stories of the Civil War that has 

appeared in recent years is ‘“‘ Who Goes There?” by 
a new writer, B. K. Benson, and published by the 
Macmillan Company, New York and London. The 
| author, while putting into it much more historical 
truth than the most historical fictions, has at the 
same time made it absorbingly interesting, and he 
evidently speaks of the arduous life of the soldier 
from personal experience. While veterans of the 
Civil War will be particularly interested in the 
story, no one can fail to be highly entertained and 
thrilled by its realism and power of description. 
Some of the situations are absolutely unique in 
fiction. 


The sterling North American Review begins the 
new century and the new year with a splendid array 
of contributors to its January issue. The list in- 
cludes ex-President Benjamin Harrison, “ Status of 
Annexed Territory and Its Inhabitants;” M. de 
Blowitz, the famous correspondent of the London 
Times, “ Past Events and Coming Problems;” 
ex-Secretary of War R. A. Alger, “ The Food of 
the Army During the Spanish War;” Sir Robert 
Hart, inspector-general of Chinese imperial cus- 
|toms, “China and Her Foreign Trade:” Alfred 
Harmsworth, the English journalist, “The Simul- 
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taneous Newspapers of the Twentieth Century; ” 
the Duke of Argyle, “ The Political Situation in 
Great Britain,” and others. To the student of con- 
temporaneous events no publication is more valuable 
or more welcome than the North American Review, 
which, under the editorship of Mr. 
made really marvelous strides. 


Harvey, has 


No doubt many a young lawyer has been dis- 
suaded from attempting literary work by the familiar 
warning of the professor at his law school, to the 
effect that the law is a jealous mistress; yet litera- 
ture would have lost much, if this warning had 
always been heeded, says the New York Sun. An 
apt illustration is furnished by the “ Obiter Dicta” 
of Augustine Birrell, Q. C., of the English bar; and, 
going a little further back, we may cite “ Ten Thou- 
sand a Year” and the other works of Samuel War- 
That fiction is still an attractive field of 
endeavor to members of the bar is proven by the 
recent publication of “‘ Maya; A Story of Yucatan,” 
from the pen of William Dudley Foulke, the well- 
known civil service reformer (G. P. Putnam’s Sons) 
Mr. Foulke came of New York Quaker stock and 
was graduated at Columbia College in 1869 at the 
head of his class. He studied law at the same insti- 
tution and practiced his profession here, with ex- 
ceptional success for so young a man, until his 
marriage in Indiana led him to remove to Richmond 
in that State, where for a time he occupied a judicial 
position. His novel, though romantic in spirit, is 
based upon his own observations as a traveler in 
Yucatan, and is instructive, as well as entertaining. 
A lawyer could make up a very interesting library of 
non-professional works written by members of the 
bar. In such a collection of books Bacon would 
occupy the first place, Scott might be included as 
having been a member of the bar in Edinburgh, and 
Robert Louis Stevenson, as also a Scottish barriste: 


ren. 


But, if we omitted those authors whose careers were 
distinctively literary, and chose only the writers 
whose main business in life was the practice of the 
law, our library might still be one of fair propor- 
tions. Works which immediately suggest them- 
selves are the “ Liberty, Equality and Fraternity,” 
of Sir James Fitzjames Stephen; “ Shakespeare's 
Legal Acquirements,” by Lord Campbell; “The 
Law in Shakespeare,” by Senator Cushman K. 
Davis; “ Virgil in English Verse,” by Lord Justice 
Bowen and Lord Justice Fry’s “Studies by the 
Way,” to which we recently had occasion to refer 
when it appeared a few weeks ago. Examples might 
be multiplied to the extent of scores and probably 
hundreds. They serve to show that literary ability 
is not inconsistent with legal distinction, in spite of 
any dictum to the contrary. Robert Grant makes 
an excellent probate judge in Massachusetts, not- 
withstanding that he is a very successful writer of 
Stories, and the law books of Mr. F. J. Stimson 
commend themselves to lawyers, no less than the 
novels of “J. S. of Dale” commended themselves 
to the reading public. 


Legal Hotes. 

A dispatch from Buffalo states that Lawyer David 
C. Fitzgerald, who is alleged to have been con- 
cerned in a fake ‘divorce mill” in that city, has 
been arrested. 


Mr. Horace W. Fuller, who has edited the Green 
Bag from its inception in 1888, left the editorial chair 
with the close of the year 1900, and is succeeded by 
Mr. Thomas T. Baldwin. 


Huntington Jackson, one of the most prominent 
lawyers of Chicago, died in Newark, N. J., early in 
the month, of apoplexy. He retired about two years 
ago from practice on account of ill-health. 


Justice Marcus P. Knowlton, of the Supreme 
Court of Massachusetts, has been asked to be the 
orator of the day at the next commencement of the 
Yale Law School. He graduated from Yale in 1860. 


By the terms of a bill recently introduced in the 
French legislative assembly, it is proposed that di- 
voces may be granted at any time upon the mutual 
consent of the parties to the marriage. 
it were, out-Dakoting Dakota. 


This is, as 


The United States Supreme Court has decided the 
case of the Liverpool, London and Globe Insurance 
Company v. Kearney & Wyse, involving the validity 
of the clause in a fire insurance policy requiring the 
assured to keep an inventory of his effects in a fire- 
proof compartment and holding the policy void if 
this were not done. Kearney & Wyse were hard- 
‘ware dealers in Admore, I. T., and lost their inven- 
tory. The Circuit Court of Appeals for the Eighth 
Circuit decided that this occurrence did not invalid- 
ate the policy, and the Supreme Court affirmed this 
opinion. 


F. Arthur Westbrook, of Kingston, N. Y., a son 
of the late Frederick L. Westbrook, and a cousin 
of the late Supreme Court justice, Theodoric R. 
Westbrook, aged thirty-five years, died in New York 
on the fifth instant, from the effects of an overdose 
of trional which he had taken for the purpose of in- 
ducing sleep. He had been in the metropolis about 
ten days, attending to some important litigation over 
which he had worked so hard as to bring on an acute 
attack of insomnia. The deceased was a brilliant 
young lawyer and had served as_ district attorney 
of Ulster county. His friends declare that his death 
was due entirely to accident. 


Judge Orlady, of the Superior Court, thinks chil- 
dren should be allowed to believe in the Santa Claus 
of the good old-fashioned kind, says the Philadel- 
phia Item. “Tell the children there is no Santa 
Claus?” exclaimed his honor the other day; “ well, 
I guess not. My boyhood days up in Huntington 
county were the best days of all my life. My chil- 
dren are all grown up now, but with the little tots 
it’s different. I must say I believe in the old- 
fashioned way, the good old-fashioned way, of put- 
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ting a little mystery around things about Christmas 
time.” Let the youth of the land who shall make 
merry upon the last Christmas-tide of the nineteenth 


century emulate the example of this great jurist, | 


and strive to be as noble and good, and, whether or 
not they share with him the innocent illusion of his 
boyhood days, of a jolly old fellow who crawls down 


narrow chimneys without getting soot on his white | 
whiskers, their lives will be better and brighter for | 


having patterned after so lofty a character. 


According to statistics kept by the Chicago Tri- 
bune, the embezzlements of money in the United 
States last year amounted to $4,602,134. Of this sum 
$1,183,678 was stolen by public officials, $1,857,761 
was stolen from banks, $271,878 was stolen by 
agents, $125,100 was stolen from loan associations, 
$24,427 was stolen by post-office employes, $156,900 
was obtained by forgeries and there were miscel- 


laneous thefts amounting to $982,390. The embez- | 


zlements for the year were $2,383,373 more than 
those of the year preceding, but there is a ray of 
comfort in the fact that they were some $2,700,000 
below the average of the last twenty-three years, 
which is $7,330,806. 


The senate has passed a bill providing for the 
appointment of an additional district judge of the 
United States for the Northern District of Ohio, and 
the house committee on the judiciary has made a 
favorable report upon the measure. The present 
district judge is permanently incapacitated, and the 
purpose of the act is to provide an assistant for him, 
who will become the sole judge of the district when 
a vacancy occurs in the office of the present judge. 
The act accordingly provides that no vacancy in the 
office of the existing district judge of the Northern 
District of Ohio shall be filled by appointment, and 
that in case of such vacancy there shall be only one 
district judge there, from and after its occurrence. 


The new year brought vacancies on the bench of 
the Appellate Division of the Supreme Court in the 
First Judicial Department, which Governor Odell 
promptly filled by designating Edward Patterson, 
Morgan J. O’Brien and George L. Ingraham to 
succeed themselves as members of that tribunal, says 
the New York Sun. This action deserves and has 
received general approval. The governor has also 
announced his intention to designate Judge Frank 
C. Laughlin, of Buffalo, as the successor of Mr. 
Justice Rumsey on this Appellate Division, when the 
five years’ term of his appointment here expires in 
the month of May next. There is no doubt that the 
local bar is sorry to lose the services of so experi- 
enced, able and distinguished a judge as William 
Rumsey, but the change is attributed to the idea that 
there should be rotation in office here on the part of 
out-of-town judges assigned to sit in the Appellate 
Division, on account of the much higher compen- 
sation which they receive when acting in that capa- 
city. Mr. Justice Laughlin was corporation counsel 
of Buffalo before his elevation to the bench, and he 


is now one of the justices of the Appellate Division 
in the Fourth (Rochester) Department. Judge 
Rumsey’s father was a Supreme Court justice. The 
judge himself is a graduate of Williams College, a 
veteran of the Civil War, and was secretary of the 
United States legation in Japan before the peaceful 
revolution in that country which has given Japan 
its place among the civilized nations of the world 





To clean old books, to trim the edges of the 
leaves and to rebind them is held by the United 
| States Circuit Court of Appeals to be no invasion 
of the right of a person holding the coypright for 
the books. The ruling was announced by Judges 
Woods, Jenkins and Grosscup at Chicago, in re- 
versing an order of the lower court which had 


| granted a restraining order against G. B. Dean and 


Hart Hanson on motion of the American Book 
Company. The court, however, puts a_ stricture 
upon the ruling by a statement that the book so 
rebound and recovered and offered for sale should 
have prominently displayed and stamped upon its 
cover notice that the book was a second-hand copy. 

Civil divorce has received an unexpected and 
powerful support in France, The clerical-Royalist- 
Imperialist wing of the opposition attacked the sec- 
retary of war for punishing twenty officers of a 
regiment of dragoons who had boycotted one oi 
their brother officers. 
one of the officers of the regiment had married a 
divorced woman and that the other officers had 
agreed to ostracise him, with the declared purpose 
of making it impossible that any French officer 
should marry a divorced woman. General Andre 
held it to be his duty to order the officers of the 
French army not to place themselves in open rebel- 
| lion against the laws of the civil code.— Church 


| Standard. 


There is said to be a lawyer in Philadelphia who 
possesses a trick of the voice to which a certain 
measure of his success in United States Supreme 
Court practice is due. The trick consists in waking 
a judge. Whether it is a common practice for the 
| high dignitaries of the Federal Supreme bench to 
indulge in a nap in the course of a long and tedious 
argument, such happenings are not unknown, and 
it is well for an able logician of the bar to be pre- 
pared for it. The trick of waking a sleepy judge 
would seem to be something in the nature of slam- 
ming a law book under his nose or connecting his 
personality with the current of an electric battery. 
But the trick is explained as purely a matter oj 
sound involved in the skilful control of the voice. 
It is said that a barrister practiced in the art and 
rhetoric of addressing the bench can gather all the 
waves of sound from his throat into a focus and 
deposit it in the orifice of the judge’s ear with the 
general effect of a bomb. The trick, however it is 
accomplished, is said to have been worked repeat- 
edly with success on the late Judge McKenna, whose 
habit of going to sleep on the bench was once 4 
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notorious subject of comment in the celebrated liti- 
gation over the Berliner telephone patents. This 
queer trick of the voice, while it is said to be the 
peculiar property of one celebrated lawyer, is prob- 
ably attempted often with varying success by others. 
— Philadelphia Record. 


It is announced semi-officially that Governor 
Odell has determined not to appoint any one to the 
office of counsel to the governor. This office is 
provided for by chapter 664 of the Laws of 1900, 
which goes into effect on January 1, 1901. That 
statute abolishes the Statutory Revision Commission, 
changes the title of the “ private secretary of the 
governor’”’ to that of “secretary of the governor,” 
and ends as follows: “The governor may also ap- 
point and at pleasure remove a counsel to the gov- 
ernor who shall be paid an annual salary of not 
exceeding $5,000. It shall be the duty of such coun- 
sel to advise the governor in regard to the consti 
tutionality, consistency and legal effect of bills 
presented to the governor for his approval.’”’ The 
functions devolved upon this officer have been per- 
formed for upward of five years by Mr. Charles Z. 
Lincoln, of Little Valley, one of the statutory re- 
vision commissioners. 


Comptroller Coler, of New York, has made, and 
the Evening Post of that city has published, the 
results of an investigation of the cost of maintaining 
the judiciary of the metropolis in the last twelve 
s years. The figures are given in the following table: 
Per 
capita 
828 
826 
810 
831 
818 
808 
889 
gol 
.924 
.97 
991 
1.048 


Year 
1890 
1891 


Cost. Population. 
$2,059,058 2,487,744 
2,133,791 2,582,685 
2,160,477 
2,303,529 
2,346,672 
2.393.430 
2,719,062 
2,840,426 
3,002,484 
3,268,467 
3,406,940 
3,701,332 


,077, 
1893 
1894 
1895 
§ 1806 
1897 
1898... 


=> 


3772557 

.867,5 

962, 
3,057, 
3,152,3 
3,247,: 
3,347.25 
3,437. 
3,532,15 


1899 
a. 5. ae eb aa aioe te 
ee ee 


The twelve years’ total expenses for jurors and 
other items was $4,585,680.27. The salaries aggre- 
gated $27,760,988.20. In 1890 there were 748 em- 
ployes, and in 1901 there are 1,201. The average 
salary has risen from $2,434.10 to $2,524.95. The 
cost of the judiciary by boroughs was as follows: 
Manhattan 
Brooklyn . 
Queens 
Richmond. . 


ne $23.118,873 
7.3°4 805 
975.597 


887.203 


The increase in cost in a single year is shown by 


comparisons of 1890 and 1901. In 1890 the cost for 
the territory comprised in all the boroughs was 
$2,059.458.22. This year the cost will be $3,701,332.16. 


The population in 
3,532,154. 


1890 was 2,487,740; in IQgol, 


One of the episodes in Villard’s career was his 
exploration of Colorado in 1859. The fact that he 
found out that part of the world and was interested 
in it when he was a very young man, is quite curious 
and little known. He was one of a group of ex- 
plorers who fixed upon the site of Denver as the 
correct place for a city. He, with a dozen others, 
owned the land upon which Denver stands, and had 
widespread claims in the surrounding country. He 
did not “hit it” there, either in gold, silver, lead, 
copper or alfalfa grass, and sold out his interest — 
one-thirteenth, I think —taking in payment a 
wagon, a pair of mules, some blankets and buffalo 
skins, boiled hams, a shotgun, with ammunition, 
and a short supply of ready money — that is to say, 
transportation to the outposts of civilization north- 
ward. While approaching the end of his journey, 
Fort Leavenworth, he “ saw, ’way off on the hori- 
zon, a dark speck that resolved itself into a horse 
and buggy.” As the day wore on and the wagon 
and buggy met, there appeared “ Old Abe” him- 
self, who was out in Kansas on law business. The 
two lonesome travelers rested their horses while 
they had a great talk about “ bleeding Kansas ” and 
the growth of the west.— From ‘“ Some Reminis- 
cences of Mr. Villard,’ by Murat Halstead, in the 
American Monthly Review of Reviews for January. 
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Among the subscribers to the fund for the erection 

of a memorial to Lord Russell of Killowen from this 

side of the water are Ambassador Choate, £50, and 

Bourke Cockran, £100. 

the Recorder of 

3ailey amounts to an official 


A statement recently made 
at the Old 
contradiction of the rumor somewhat extensively 
circulated about the end of last year that Mr. Jus- 


tice Wills intended to resign with its close. 


by 
London 


At Marlborough Street Police Court, on Decem- 
ber seventeenth, Louis Jagmini was charged before 
Mr. Denman, on remand, with having stolen, on 
December ninth, from No. 4 New Cavendish street, 
W., a sovereign belonging to Madame Cleo Garcia. 
The evidence showed that the prosecutrix invited 
the prisoner to dinner, and, having on several occa- 
sions missed small articles, prepared a trap to catch 
the thief. Some marked sovereigns were put into 
a purse, and the prisoner was given an opportunity 
of going into the room where the purse was left. 
One of the sovereigns was afterwards missed and 
found in the possession of the accused. In reply 


to the magistrate, a detective said nothing was 
Mr. Denman said that 
the case was totally different from that in which 


money was marked to entrap 


known against the prisoner. 


a dishonest barman 
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or barmaid. In the present case no felony would 
have been committed at all, if the prisoner had not 
been invited to the house for the purpose of being 
entrapped. She was asked to dinner, was well fed, 
and put into a room alone with the purse under her 
nose, a detective being at the time waiting to pounce 
upon her. Temptation was thus put in her way, 
and in the circumstances he felt sure that if he were 
to send the woman for trial, there would not be the 
remotest chance of her being convicted. He did not 
say that technically she was not guilty, but it was 
repugnant to English views that that sort of thing 
should take place. He bound the prisoner over in 
her own recognizances in the sum of £5 to come up 
for judgment, if called upon.— Law Journal. 


The Lord Chief Justice, Lord O’Brien, made, says 
the New Irish Jurist, an appeal in his court on last 
Monday for good humor. His lordship was presid- 
ing at the hearing of an action for negligence of a 
somewhat technical character, and counsel were 
fencing over the decided cases. “ Look here,” said 
Lord O’Brien, “let us preserve our good humor: 
believe me, there is nothing in life half so useful 
as good humor,” and counsel on both sides at once 
concurred, and the case proceeded in that harmoni- 
ous and pleasant manner which usually characterizes 
the hearing of causes in the Lord Chief Justice’s 
court. 


According to views expressed by English ex- 
changes, there is to be an exodus of New Zealand 
barristers to the Transvaal and Orange River colo- 
nies before long. The minister of justice at Well- 
ington is understood to be taking steps toward se- 
curing the admission of colonial barristers at Pre- 
toria and Bloemfontein on the same terms as their 
English brethren. Many young men are going to 
South Africa from London on the same errand, and, 
if the war does leave, as it doubtless will, a good 
deal of litigation behind it, there is altogether likely 
to be a sufficient number of lawyers to cope with the 
situation. Many will also go from Australia where, 
of late years, barristers have been leaving their own 
branch and getting themselves admitted to practice 
as solicitors, so overcrowded has the bar become in 
these colonies. 


A parliamentary paper has been issued containing 
the Scottish criminal statistics for the year 1890. 
The most notable fact of the statistics is a large 
increase in the criminal work of the country. The 
number of persons apprehended or cited during the 
twelve months was 176,524, a figure which had 
never before been reached, the previous maximum 
having been 165,903 in 1898. The great bulk of the 
offenders were dealt with by summary courts, and 
not more than 2,153 out of the huge total of 176,000, 
were charged with crimes serious enough to involve 
trial before a superior court. Out of 176,000 per- 
sons charged, 14,813 were acquitted or set free by 
proceedings against them being dropped. As re- 


, whether the woman can attend or not. 


gards nationality of convicted prisoners, only fifty. 
two per cent were Scots, four per cent were English 
and forty-three per cent were Irish. 


At a trial for murder before Bruce, J., at the Guild. 
ford Assizes a few days ago, the prosecution desired 
to put in evidence the deposition, regularly taken 
before the committing magistrate, of a woman who 
had been confined two days before, says the Solici- 
tors Journal. The medical man who attended the 
woman said it was an ordinary confinement without 
any sort of complication, but that it would be dan. 
gerous to the woman’s health to attend the trial and 
give evidence. Now, the deposition, if admissible 
was only admissible under section 17 of I1 and 1 
Vict. c. 42, on the ground that the witness was “ s0 
ill as not to be able to travel.’’ Counsel for the 
prisoner, therefore, resisted the putting in of the 
deposition, arguing that a confinement is not an ill- 
ness at all, but a natural condition. This conten- 
tion, although plausible, will probably sound rather 
ridiculous to most persons. It is, however, sup- 
ported by several authorities. Thus in Reg. y, 
Wilton (1 F. & F. 309) Willes, J., held that the fact 
of a woman having been delivered nine days pre 
viously did not constitute illness within the 
statute, but that as the child had been still-born, 
and so a morbid condition of body had been caused 
the deposition might be read. Again, in Reg. y 
Walker (1 F. & F. 534) the same learned judge @ 
after consultation with Crowder, J., rejected a depo-# 
sition under similar circumstances where the con§ 
finement had been perfectly normal, on the grouné 
that illness from confinement is an ordinary state 
and not such an illness as contemplated by the stat. 
ute. With all respect to these judges, however. 
surely the common-sense view to take is that the 
statute was intended to apply to every case in which 
the absence of the witness is due to inability to trave 
ascribable to his or her physical condition. Preg- 
nancy alone does not cause this inability, but it may 
do so if it is very far advanced. The fact that: 
woman has been recently confined does not cause 
inability, but it does so if the confinement was ver 
recent; and it must depend on the facts of the cast 


an 


The cases 
mentioned, however, appear to be no longer of any] 
value, for the subject seems now to be governed 
by Reg. v. Wellings (3 Q. B. D. 426), which was 
decided by the Court for Crown Cases Reserved 
Lord Coleridge, with the concurrence of the wholt 
court, said: “ Pregnancy may be a source of suc! 
illness as to render the witness unable to travel} 
and be an illness within the statute. It is in each] 
case a matter for the presiding judge to determine 
The presiding judge has in this case decided tha 
the evidence was sufficient to satisfy him that the 
defendant was so ill as not to be able to travel, anl 
we see nothing to lead us to the conclusion that ht} 
was wrong.” The old absurd opinion seems, there] 
fore, to be no longer tenable, but still it crops 1) 
periodically, as in the recent case. ; 
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President of the New York State Bar Association for 1901-1902. 5 will 
Bsery 

i Em 

othe 

port 

ance 

can 

be p 





